United States Court of Appeals 


for the Second Circuit 


JOINT APPENDIX 


16-7217 


In The 


Hnited States Court of Appeals 


For The Second Circuit 


COMMERCE TANKERS CORPORATION, 
Defendant-Counterclaimant-Appellant, 
and 
VANTAGE STEAMSHIP CORPORATION, 
Intervening Defendant-Appellant, 
VS. 
NATIONAL MARITIME UNION OF AMERICA, AFL-CIO, 


Plaintiff-Appellee. 


(Cont'd) 


JOINT APPENDIX 
Volume III, pp. 601a-900a 


D. DAVID COHEN 
Attorney for Defendant- 
Counterclaimant-Appellant 
175 Community Drive 
Great Neck, New York 11021 
(516) 487-0140 


i 
SURREY, KARASIK, MORSE; / 
& SEHAM La et 
Attorneys for Vantage \ Newel AUBARL So 
Steamship Corporation S SECO Cats —s 
500 Fifth Avenue SSSA 
New York, New York 10036 
(212) 239-7200 
(9722) LUTZ # PPELLATE PRINTERS, INC. 
Law and Financial Printing 


South River, N.J. New York, N.Y. Philadelrhia, Pa. Washington, D.C 
(201) 257-6850 (212) 563-2121 (215) $63-5587 (201) 784-72%x 


VANTAGE STEAMSHIP CORPORATION, 
Plaintiff-A ppellant, 
vs. 


NATIONAL MARITIME UNION OF AMERICA, AFL-CIO, 


Defendant-Appellee. 


PAGINATION AS IN ORIGINAL COPY 


TABLE OF CONTENTS 


Relevant Docket Entries (71 Civ.582).... 
Relevant Docket Entries (72 Civ. 4619)... 
Relevant Docket Entries (71-1460) ... 


Complaint (71 Civ. 582) (Filed February 
9, 


Exhibit 2 — Arbitration Opinion & Award 
Annexed to Foregoing Complaint... 


NMU’s Order to Show Cause (71 Civ. 582) 
(Filed February 9, 1971) 


Stipulation Adjoining Motion (Filed Feb- 
ruary 11, 1971) (71 Civ. 582) 


Vantage’s Order to Show Cause -- Motion 
to Intervene (71 Civ. 582) (Filed Feb- 
ruary 16, 1971). 206°. 

Affidavit of P.T. Corletta in Support of 
Foregoing Motion to Intervene (71 Civ. 

Plaintiff’s Undertaking on Injunction (71 
Civ. 582) (Filed February 17,1971)... 


Affidavit of D. David Cohen in Support of 
Foregoing Vantage Motion (71 Civ. 582) . 


Exhibits Annexed to Foregoing Affidavit: 


1 — Affidavit of Joseph Curran 


ii 


Contents 


2— Affidavit of John J, Collins 


3— Affidavit of M.E, Lundfe}t , ‘ 


Decision of Wyatt, U.S.D.J. on February 
19, 1971 (71 Ciy, 582) (Filed Feb- 
Tuary 19, 1971) 


Vantage Undertaking on February 22,1971 
(71 Cig. 582) (Filed February 22,1971). , 


Affidavit of Ned R, Phillips in Support 
of Plaintiff's Motion For Preliminary 
Injunction (71 Civ. | : . 


Exhibits Annexed tc “oregoing Affidavit: 


1 — Letter From NMU to Defendant 
Dated January di, 1971 


2— Letter From Defendant to NMJ 
Dated January 13, 1971 


3 — Agreement Eifective June 16, 1969 
Through June 15, 1972 Between Vari- 
Ous Transfer Companies & the NMU . 


4 — Arbitration Opinion and Award 
(Cmitted here but printed at Pp. 3a) . 


Contents 


5 — Complaint (Omitted here Uut printed 


6 — Decision of Wyatt, U.S.D.J. (Omitted 
here but printed at p. 55a) 


Order of Wyatt, U.S.D.J. on February 22, 
1971 (71 Civ. 582) (Filed February 22, 


Order of Frankel, U.S.D.J. on February 
24, 1971 (71 Civ. 582) (Filed Febru- 
ary 26, 197i) 2.4 


Supplemental Order of Frankel, U.S.D.J. 
on February 25, 1971 (71 Civ. 582) 
(Filed February 25, 1971) 


Answer of Vantage on March 1, 1971 (71 
Civ. 582) (Filed March 1, 1971) 


Opinion of Frankel, U.S.D.J. on March 
2, 1971 (71 Civ. 582) (Filed March 
2, 


Order of Frankel, U.S.D.J. on March 4, 
1971 (71 Civ. 582) (Filed March 4,1971). 


Order to Show Cause by Defendant to Re- 
settle Order (71 Civ. 582) (Filed March 
19, 1971) 


iv 


Contents 


Affidavit of D. David Cohen in Support of 
Motion (71 Civ. 582). . 


Exhibits Annexed to Foregoing Affidavit: 
A — Proposed Resettled Ordér 


B — Letter to Hon. Saul Streit Dated 
March 13, 1971 , > an 


C — Letter From Vantage to Defendant 
Dated March 15, 1971 


D — Vantage Undertaking (Omitted here 
but printed at p. Sta)... 


Endorsed Order of Frankel, U.S.D.J. on 
March 24, 1971 (71 Civ. 582) (Filed 
March 25, 1971) 


Order to Show Cause by Defendant to 
Dissolve Preliminary Injunction (71 Civ. 
582) (Filed May 28, 1971) 


Affidavit of D. David Cohen in Support 
of Motion (71 Civ. 582) 


Exhibits Annexed to Foregoing Affidavit: 


A — Proposed Oruer (Omitted here but 
printed at p. 124a) 


Vv 


Contents 


B — Order to Show Cause (71 Civ. 2390) . 


C — Petition For Injunction (71 Civ. 
BON) whe hb 4 ee 8 8 eo 


C1 — Allegations of Unfair Labor Prac- 
tice Under Section 8(e) National Labor 
PRO Bes ie kk ee bck elle eee 


Decision of Croake, U.S.D.J. on June 22, 
1971 (71 Civ. 2300 & 71 Civ. 582) (Filed 
UT Cea RM CENCE ee Nae aN ile egg 


Decision of Croake, U.S.D.J. on July 15, 
1971 (71 Civ. 582) (Filed July 16, 1971). 


Defendants’ Notice of Motion Under Rule 
8(a) For Order Dissolving Injunction 
CER RAG OAD cle val oie ven iene el eialiecig al 


Order of Court of Appeals, 2nd Circuit, 
Denying Foregoing Motion (71 Civ. 582) . 


Verified Complaint (72 Civ. 4619) (Filed 
October 31, 1972) a 


Exhibits Annexed to Foregoing Complaint: 


A — Provisions of Article 1, Section 2 
of Collective Bargaining Agreement. . 


vi 
Contents 
Page 
B — Excerpt From Letter Dated January 
11, 1971 From NMU to Defendant... 218a 


C — Excerpt From Letter Dated January 
13, 1971 From Defendant toNMU... 219a 


D — Decision and Order of the National 
Labor Relations BoardonMay16,1972. 220a 


Answer of Defendant Commerce Tankers 
Corp. (72 Civ. 4619) (Filed November 
BT LOU 2 ec eal by eto te io kee. Ao ede a eee 


Answer of Defendant Vernitron Corp. 
(72 Civ. 4619) (Filed November 27, 
MOF OY ig iyi ssh aid ud co. ue 8! yy alae a 


Answer of Defendant NMU (72 Civ. “is 
(Filed November 29, 1972)... . 1. 2 «3 


Stipulation Dism! sing Action Against De- 
fendants Commerce & Vernitron (72 
Civ. 4619) (Filed June 22, 1973) ...... 


Defendant Commerce’s Amended Counter- 
claims (71 Civ. 582) (Filed July 6, 1974). 


Plaintiffs Reply to Amended Counter- 
claims (71 Civ. 822) Lats June 18, 
TA wating hie abe ene 


vii 


Contents 


Stipulated Findings of Fact (72 Civ.4619& 
71 Civ. 582) (Filed September 23,1974). . 


Exhibit A — Contract of Sale of the S.S. 
“Barbara” Annexed to Foregoing Stip- 
ulated Findings of Fact . 


Excerpts of TranscriptC ommencing Janu- 
ALY OLS ESTO! ai eeGie! edie 


Excerpts of Transcript January14,1975.. 


Excerpts of Transcript January 15,1975. . 


Excerpts of Transcript of January 16, 
OM: ey ie, leisey es als 


Excerpts of Transcript January 17,1975. . 
Excerpts of Transcript January 20,1975. . 
Excerpts of Transcript January 21,1975. . 
Excerpts of Transcript January 22,1975. . 
Excerpts of Transcript January 23,1975. . 
Excerpts of Transcript January 24,1975. . 
Excerpts of Transcript January 27,1975. . 


Stipulated Chronology (72 Civ. 4619 & 
71 Civ. 582) Dated January 22, 1975 


310a 
443a 


523a 


652a 
766a 
914a 
1044a 
1105a 
1179a 
12664 


1308a 


1310a 


viii 


Contents 


Excerpts cf Transcript March 5, 1975. . 


Opinion of Griesa, U.S.D.J. (72 Civ. 4619 
and 71 Civ. 582) (Filed Merch 31,1976). . 


Defendant’s Notice of Motion for Additional 
and Amended Findings of Fact (72 Civ. 
4619 and 71 Civ. 582) (Filed April 13, 
LOB) is 


Exhibit A ~— Additional and Amended 
Findings of Fact Annexed to Forego- 
ing Notice of Motion.... 


Affidavit of D, David Cohen in Support of 
FOPegsing MOON” 6a be bike a a 8 


Memorandum of Griesa, U.S.DJ. En- 
dorsed on Foregoing Motion (72 Civ. 
4619 and 71 Civ. 582) 


Judgment of Griesa, U.S.D.J. Entered 
April 19, 1976 (72 Civ. 4619 and 71 Civ. 
582) (Filed April 16, 1976) 


WITNESSES 


Benjamin K. Sachs: 
Direct 
Cross 


Page 


1329a 


1383a 


ix 


Contents 


Page 


Kenneth Simon: 
Direct Buhie 6228) osu: G8) oon an Mousa site! Uns. eines? ADA OS: 
Cross $4Gb a ee Bie OR tee Ree ew ea SGA 


Mel Barisic: 
Direct SA ae Ange atitel gus : Hine o “BBO 
CYOBS" Aw. ia 6 ie bw % sel ee -« VER La 
Redirect ee deawye tis - * 507a 


Ned Richardson Phillips: 
MIRO CUE 5 tei iw: So.-ce: way a1. ‘ 509a 


Edward Silver: 

DYC RCE il ie encase: 3% 
CVOSE 4 ib ci enki @ 8 
REGQUTECE. vane seve cae 


Herman §, Nathanson: 
PIT CO CW ai ien eile ve cee @ es oe « » 6828, 7668 
TORS: —o:peyue: sesarcereris! os 746a, 827a, 9l4a 
Redirect) \...64 4 6 « a) opera) ee 917a 


Howard Schulman: 
DIVECl es eb ee ‘ 707a 
CYORS) (ai anal Ses 725a 


Eugene K. O’Connor: 
DITECE! pues anes; & 74la 


Eugene Spector: 
DiPeCt, seis)e! 64.3. @ ‘ 97la 
CTOSS. lie eerste 1052a 


Contents 


Page 


Nathan R. Phillips: 
Cross. £2 ss % 1095a 
Redirect << «« 1096a 


Bernard Levine: 
DUBGCE io .-a: lence 06 ee i: ae 1097a 
CErAS 4a. 6-8 1107a 
Redirect . 4 «% Pare 1117a 


Philip T. Corletta: 
DITCCE- 5 =~ i * 6 5 ek eae 112la 
(LOBE: don iw vere - 1185a, 1278a 


Lee Redard: 
DITECE. .. s°« z 120la 
Cross; «5% 12i4a 


Ralph Peterson: 
DITECE. 4s: arys ‘ Perens 12664 
Cross « «» . . 1272a 


Charles Sovel: 
DITeCt. 4 & a4) «3% - 1293a 
CONS. « Sa & 1304a 


Robert Lepowsky: 
Cross «44. «a» 1329a 


6D lz 
potp Silver-direct 


we have in the record right now. 

MR. COHER: I respectfully take an exception, 
your Honor. There is nothing wrong with the document which 
reports on somethine thet transpirec vesterdcey. 

Mr. Sovel‘s objcction is that the document 


igs objectionable because Mr. Pressman s2ic thet we were 


had meetings at the reguest of the companies. 


COURT: How can Mr. Pressman’s statement 
bind eny perty here? 

MR. COHEN: It does not bind any party here. 
It is proof of the facts of the meeting. 

MR. SOVEL: It is hearsay. 

THE COURT: It is hearsay. 

MR. COHEN: Absolutely not. 

THE COURT: What do you mean “absolutely not"? 
Mr. Pressman was not the lawyer for the NMU, was he? 

MR. COHEN: Hearsay is not a test of relation- 
ship. The hearsay test is to try and prove through the 
testimony of someone who was not a participant in the 
event the fact of the event. Mr. Pressman was participat- 


ing in the meetings in Miami as were other people who will 


testify in this case. Mr. Silver was a recipient of 4 
document which reports at the time of “c. Pressman's state- 


ment that those meetings were held at the request of the 
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companies. 

THE COURT: The way I see it, as far as earlier 
meetings in Miami, this document--and correct me if I am 
wrong--is minutes of a meeting where no representative of 
the NMU is indicated as being present, where there was a 
discussion of a newspaper article in the New York Times 
which talked about the fact of meetings in Miami, and Mr. 
Pressman is said to have denied the contents of the Times 
meetings, so the evidence of the meetings in Miami is the 
reference to a New York Times article which is denied by 
Mr. Pressman. 

MR. COHEN: I believe that's a clear misreading 
of the article, and we will bring in the New York Times 
article, if necessary, to show the connection between this 
document and the Times article. 

THE COURT: It would be a little closer. 

Mr. Silver was present, but have you asked him 
directly what memories he has? 

MR. COHEN: I believe I have, your Honor,and 


I believe he said he doesn't have an independent recollection, 


of that. 


THE COURT: Do you have an independent recol- 


THE WITNESS: I do not. 


| 

| 

| 

! 

| 

lection of this meeting? 
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THE COURT: I will sustain the objection. 
BY MR. COHEN: 
Q Prior to 1969, on what basis was the per man 
per day contributions of each contracted employer computed, 


if you know? 


A If I understand your question, I believe that's 
done by taking the actuary's determination of the cost of 
the plan and dividing it by a projected number of man days 
for a specific period of time resulting in a per man-day 
contribution. 

Q Did all employers pay the same amount per man 
per day? 


A I believe so. 


MR. SOVEL: What time are we talking about? 


MR. COHEN: Prior to 1969, Mr. Sovel. 


funding and 25 year funding? 


| 
Q Did you ever hear of provisions for 15 year | 
A Yes, I have. : 


Q Do you know who had the funds on a 15-year basis? 
A I believe companies whose average life of their 


ships, of their fleet, exceeded 25 years, or 25 years or 


Tha.’s your question? 


That's correct. 


more, they had to fund on a 15-year basis. 
| 
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That's correct. 
Q People who had older vessels paid more money 
per man per day? 


A If the older vessels averaged nore than 20 


Q Did members of the MSC or TSC fund on a 15- 
year basis? 


A My recollection about that is that when this 


funding arrangement went into effect there were companies 


that did fund on a 15-year basis. 
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How about as of July, 1969? 
A I don't recall. 


Q I show you a one-page document dated July 7, 


1969, a letter from Mr. Hickey to you. 


MR. COHEN: I ask that this be marked as 
Commerce Exhibit 41 for identification. 
(Commerce Exhibit 41 was marked for 
identification.) 


A I have read the letter. 


Q Is it correct that he reports to you in that 
letter that all the MSC and TSC companies fund on a 25- 
year basis? 

MR. SOVEL: Objection, your Honor. The letter 


speaks for itself. It is not in evidence. 


Do you recall receiving this? 


It is addressed to me. I would acknowledge 


MR. COHEN: I offer it, your Honor. 

THE COURT: Is there any objection? 

MR. SOVEL: I would like to ask one question, 
if I may. 

THE COURT: Certainly. 
BY MR. SOVEL: 


Q Did this relate to the NMU pension plan or the - 
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A This is a letter by the man who was then 
actuary to the Master, Mates, and Pilots and refers solely 
to that plan. It does not refer to the NMU's plan. 

MR. SOVEL: I object to the letter. 

MR. COHEN: There is considered negotiations 
between MMP, NMU, MEBA, and the MSC AND TSC obligating 
independent companies to fund at a higher rate than the 
MSC and TSC companies are required to fund. 

THE COURT: Let me see that exhibit. 

(Pause .) 

This says that all the NMS and TSC companies 
fund on a 25-year basis, and it means, according to the 
testimony of Mr. Silver, on the basis of the MMP plan. 

It is a simple matter of explaining the rele- 
vancy to this action of the fact that the MMP plan is funded 
by all the people on the 25-year basis and -- 

MR. COHEN: Not all the people. mSC and TSC - 

THE COURT: Can we infer from that something 
useful in this action? 


MR. COHEN: I believe so, your Honor. We 


have a situation in which independents are required to put 


in more money than the MSC and TSC contracted companies, 
independents whose average fleet age was in excess of 


the requirement. Commerce was one of those companies, 
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Siiver-crrec* 
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Same Satueatec! 

THE COURT 
L-yeer basis: 

Mt COHEN 
THE COUR’ 

woul.d pe hore expensive 
~THt WITNESS 
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vepse. Lf fewer enc eneretore has 2 longer expscTsc 
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THE WITNESS: he purpose of the 15-year 
funding, your honor, 8 Tuet |© cléer ship hes & shorter 
life expectancy than @ new Bip. a, therefore, thev were 
seying to get Che money i% sooner from the companies. 

wr. SOVEL: Mey 1 make One basis that perhaps 
weken wy Gen Objection @ little clearer. The fact that 
Mine may heave certain companies on 25 or 15-year funding 
does not mean that NMU had the same companies on 15 ofr 
go-year funding. proof of that as to the MMP contract, 


it beara ne relationship to this case. 


THE COURT: I take it, Mr. Cohen, this is part | 


ty present facts about TSC and MSC relationships with one 
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of these unions, this is just part of your mosaic, so to 
speak, and you will go on and present information about 
the relationship with other unions in this group of unions 
doing the negotiating? Is that right? 

MR. COHEN: That's right. 


THE COURT: Are you going to present any inform- 


ation as to how the NMU plans were being funded? 
MR. COHEN: In this case, yes, your Honor. 
THE COURT: I will overrule the objection. 
I will receive it. 
(Commerce Exhibit 41 was received in 


evidence.) 


MR. SOVEL: If your Honor please, am I correct 


in my understanding thet is being received subject to being 


tied up by other evidence later on related to the issues 
in the case? 
THE COURT: I don't think that's a practical 


way. This is a non-jury case. If it ends up that 


commerce does not put together the parts of the alleged 
antitrust conspiracy or combination, they don't put it 
together. I don't really have to have it subject to 
connection. 


You may proceed. 
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BY MR. COHEN: 

Q Do you know whether funding provisions of 
the same type existed with respect to other employee 
organizations, the fuading of their pension trusts? 

A I really do think the packground of the 25- 
15-year funding is essential to an understanding of what 
his Honor is trying to cope with here. It may very 
helpful if I gave y’ aat background. 

MR. COHEN: I am willing to let him volunteer 
that, your Honor. 

THE COURT: All right. 

THE WITNESS: Subsequent to the 1965 negoti- 
ations, there were no such funding provisions in any of the 
Maritime plans. The American Radio Association, which 
is a very small unior compared to these others, commenced 
an arbitration against the industry on the West Coast of 
the United States before an arbitrator claiming that 


because of their negotiations on the West Coast the West 


Coast was obligated to fund the ARA pension plan on the 


West Coast in a very, very short period of time -- my 

recollection is perhaps between five and seven years. 

The arbitrator held for the union on the West Coast. 
Following that decision the ARA began an 


arbitration on the East Coast against the MSC and TSC 
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companies, and I believe other companies with whom it had 
contraccs, saking the same sygument on the East Coast that 
it made on the West Coast. As a result of that arbitra~ 
tion the arbitratwr eld that the MSC and the TSC on 

the East Coast were bound to fund the ARA pension plan in 
approximately the same time as the West Coast companies, 


that is within five or seven years. 


This was a shocking result -~ not particularly 


with the ARA, who has only one employee on a ship, but the 
consequences of that decision on other unio ns, including 
the NMU, would have been the cause of a very, very large 
increase in the daily contributien rate if we were going 
to have to fund on the same basis. 
BY MR. COHEN: 

Q Who is the “we" in that sentence? 

A TSC and MSC. 

As a result of that decizion, again Mr. Pressma 
came to the MSC and TSC companies and perhaps others, nd - 
Q Do you have any knowledge he went to any 

others? 
A No, I don't. 
And he said: You fellows are in a real jam 
because if we insist that you fund the MEBA pension plan 


on the same basis as the ARA- which we have to do, we 
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have a right to do under the most favored nations clause 


then existing in the contract, it is going to be a terrific 


hardship. He said that. 


He said that he had a plan -- and he came up 
plans usually. Tis time his plan was he would go along 
with the 25 and 15-year funding arrangement as a resolution 
of his claim to most favored nations treatment because of 
the ARA decision. As a result of those -- 

Q Did you agree to that? 
A I'm getting to that. 

As a result of those conversations, we thought 
that that was a welcome settlement to the possibility of 
going to arbitration with the MEBA and having to fund on 
the same arrangement as the ARA, which would have been a 
very, very high increase in our costs, and so we agreed 
with the MEBA to fund on the 15 and 25-year arrangement, 

I believe, in 1967, as a settlement of that claim, and 
as a result of that settlement with Mr. Pressman it carried 
on so that the same arrangement on 25 and 15-year funding 
was made with the other companies at some point in time 
after that. 

Q Including NMU? 

A Including NMU, but I am not certain when, 


precisely, that agreement came about. 
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Q At the time you agreed that companies who 
had a fleet with an average age of more than 20 years 
should fund by contributing more money than companies whose 
fleets were newer, did any of your clients fall within the 
category of having fleets with an average age of more than 
20 years? 

A Yes. 

Q How many? 

A It was not large in numbec, but we had members 


who would have funded, have to fund, on a 15-year basis. 


THE WITNESS: Right. 


Q That was no longer true as of July, 1970? 


THE COURT: The MSC and the TSC? | 
| 


A I don't know the answer to that. The letter 
you put in evidence. applies to MMP. 

Q It applies to every MSC and TSC member who 
has a contract with MMP? 

A There arecompanies who have contracts with NMU 
who do not have contracts with MMP. 


Q Did you poll the independents to see whether 


they were desirous of committing to funding on a basis 
higher than the basis that was being paid by those 
operators whose fleets were less than 20 yeers of age? 


A I did not represent the independents and I 
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never polled them. 
Q Did you consult them? 
A I did not. 
Did anybody consult them? 
To my knowledge, no. 
Q In 19 =< 
A I would have to say they must have been con- 
tacted by the unions with respect to that matter. 
Q Before or after the fact of the matter having 
been agreed upon? 
A I don't know. 
Q Ultimately, the union had to assent 
A I don't know that they had to assent any more 
than we had to. 
Q In the 1969 negotiations between Maritime 
Service Committee and MMP, was any suggestion made as to 
whether or not the 15-25 year funding program should be 


continued? 


A I didn't hear the beginning of that. 


Q In the MSC negotiations with MMP, did either 
party suggest a 15-25 year funding type of program 
continue? 

A I don't recall any discussion in 1969 with 


respect to that issue. 
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Q Isn't a premise of the 1969 negotiations a 
major change in the pension funding? 

A In the way it was to be funded. 

Q And there was to be an annual guarantee? 

A Correct. 

Q And this was a major change; is that correct? 

A Mr. Cohen, I am going to have to say to you 


I did not consider it a major change. {t never was a 


realistic proposition in my mind that the industry, companie 


I was representing, could walk away from its obligation 

to pay for the pension benefits of the various plans. 

Those benefits were going to have to be paid for and that 
meant that either the per man day contribution would have 
to be increased to provide sufficient moneys to pay for 
those benefits or another formula would have to be devised 
to pay for those benefits, and wit. respect to the guarantee 
and the per man day contribution, as far as I was concerned 
it made little difference whether the per man day con- 
tribution were ‘devised as a result of the guarantee or 
devised as a result of the actuary saying so much per man 
day had to be put in to pay for the ongoing benefits. 
Unless you wanted to make the assumption, which I could 
not, and I don't think the industry could make, that we 


were going to be able to walk away in contract negotiations 
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from our ob! igation to pay for pension benefits, then it 
made relatively little difference to the companies how 
it was done, in my opinion. 

Q Would it make a difference to some companies 
whether or not they paid more or jess? 


A It made a difference to every company. 


Q Wasn't the allocation of the expenditures, the 
pension expenditures among the contracted employers, a 
matter of some concern to your clients? 


A Among all the companies? 


A It was never “Lscussed on that basis, Mr. Cohen. 


They were concerned about what their Pension obligation 


| 
| 
es ie | 
| 
| 


was going to be during the term of the contract. 

THE COURT: I take the pension funds were kind 
of an accrual and if Commerce contributed a certain amount 
of money it would being contributed to a pool and that 


pool would be used to satisfy pension obligations to all 


THE WITNESS: Yes. 
Q And Commerce's contributions were not being 
used to pay Commerce pensioners? 
THE WITNESS: That's true of all the companies 


It was an industrywide plan. 


the NMU pensioners, right? 
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THE COURT: Did this funding proposal that 
Mr. Pressman came up with around 1967 become a part of 
the written collective bargaining agreements? 

THE WITNESS: Yes. 

THE COURT: we have had these questions but 
I am not clear at all about how the mechanics would work. 

Did MEBA and MSC negotiate some agreement about 
the funding around 1967? 

THE WITNESS: MSC and TSC, and another 
employer association, which I did not represent. 


THE COURT: I just want to get the mechanics of 


Was there a separate agreement for the TSC 


and the separate agreement for the MSC? 

THE WITNESS: I believe so. 

THE COURT: Did it provide a formula under 
which certain types of ships would fund on a 25-year basis 
and certain types of ships would fund under a 15-year 
basis? 

THE WITNESS: It did. 

THE COURT: Wat was that formula? 


THE WITNESS: The formula was that if the 


average bite of a particular company's fleet, ship life, 


exceeded 20 years, that company would fund on a 15-year 
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basis, and the actuary would make a determination as to what 
that dollar amount was on a 15-year basis. 

THE COURT: If the remaining life of a ship 
was estimated to be 20 years -~ 

THE WITNESS: Not the ship. The average life 
of all of the ships of a particular company. 


THE COURT: If for a given company the average 


MR. COHEN: The average age, your Honor. 


THE COURT: The average age of the ships was 


THE WITNESS: In excess of 20 years. 
THE COURT: Then what? 


THE WITNESS: It would fund -- and by “funding” 


your Honor ~~ I'm not the world's greatest expert on 


pension plans ~- we are talking about paying off past 
service liability of the plan. When a pension plan is 
created normally the work already put in by the employees 
in that industry or for that company is credited to them 
in terms of how many years they are going to have to serve 
to earn a pension. Well, somebody is going to have to 
pay for those years of service so that when they come to 
the point of earning a pension the moneys are there to 


give them their pension. That's known as funding the 
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past service liability. That's only one aspect of 
what it costs to pay for a pension plan. 
THE COURT: Is that what we are talking about? 
THE WITNESS: That's all we are talking about 
in the 25/15 year funding provision. It has nothing to 
do with paying the present service requirements and any- 
thing else that goes towards paying for a pension plan. 
THE COURT: So all of this talk we are having 
now is about past service liability? 


THE WITNESS: That's my understanding, your 


As I say, I am not a tremendous expert in this 


THE COURT: You have given me this formula 

and under it if the company's average age of the ships is 
in excess of 20 years it funds the past service liability 
over 15 years? 

THE WITNESS: Yes. 

THE COURT: What is the other alternative? 

THE WITNESS: If its average age is less than 
20 years, 20 years or less, it funds over a 25-year period. 

THE COURT: This formula was in a contract 


between the TSC and the MEBA and it was up to the parties 


to figure out, to acquire the formula -- 


; 
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THE WITNESS: The actuary would be asked to 
come up with the dollar amounts that represent the 
administration of that formula. 


THE COURT: This might affect some companies 


a lot differently than others, right? 


THE WITNESS: Right. 

THE COURT: Maybe Mr. Cohen has already gotten 
to this, but I will ask you this question: 

You only represented your clients, the TSC 
members and the MSC members? 

THE WITNESS: Correct. 

THE COURT: At that time, do you know of any 
which did not have, or whose vessels did not have, an 
average life in excess of 20 -- 

MR. COHEN: Average age, your Honor. 

THE COURT: Average age. 

At that time, did you know of any companies 
that you represented that did not have vessels with an 
average age of less than 20 years? 

THE WITNESS: I think I have testified that my 
recollection is that at that time -ther< were companies 
who were members of one or both of the organizations who 
fell into that category. 


THE COURT: You may proceed. 
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BY MR. COHEN: 

Q In the 1969 negotiations, did MSC propose that 
the 15/25 year funding program be continued? 

A Did we propose that they be continued? 

Q Yes,sir. 

A No, sir, not as far as I know. 

Q In 1969, did the industry, as a whole, agree 
to put $44 million in the NMU's pension fund? 


A We agreed to a formula to fund the NMU plan 


which resulted in an amount of $44 million being guaranteed. 
Q It was an annual guarantee that applied to all 
companies beyond MSC and TSC? 
A $44 million was an industry figure. 
THE COURT: This was 1969? 
THE WITNESS: Yes. He is talking 1969. 
THE COURT: What was that agreement? 


THE WITNESS: Well, I have already testified 


that Mr. Pressman was looking for a substitute for a 


benefits basis pension plan because the companies were 


opposed to such a plan since it would show up on their 


books as a contingent liability. 
On the other hand, he felt obliged to fund his 
plan so that there would be sufficient moneys to pay for 


the benefits. So he came up with a proposal that if you 
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took the average number of man days in the three years 
preceding 1969, namely 1966, 1967 and 1968, the average 
number of man days for those three years, and multiplied 
it by the then existing per man day contribution to the 
plan, that would indicate how much money was needed per 
year to support those benefits in the plan. 

Q When you made that calculation for MEBA that 


would come out to X million dollars? 


A When you made the calculation for the NMU it 
came out to $44 million a year. 
THE COURT: NMU alone? 
THE WITNESS: Yes. 


THE COURT: What was the agreement about the 


$44 million? Who was to pay it? 


THE WITNESS: As I understood it, I was repre~ 


companies that had contracts with NMU, would agree that 


over the period of the contract each year it would put 


genting TSC and MSC, but the NMU signatory companies, | 


enough money in to produce the $44 million. 

THE COURT: Total? 

THE WITNESS: Total. So the way that was 
done, your Honor, as I would understand it, is that we 
would divide $44 million by a specific number of man days 


and that would result in a per day contribution rate, which | 


| 
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would be the amount of money the companies would have to 


contribute to the NMU plan per day. 


THE COURT: It was $44 million a year? 

THE WITNESS: Yes. 

THE COURT: How was it apportioned? 

THE WITNESS: I just indicated to you. If you 
take the total number of man days in the NMU fleet and 
divide it into $44 million, that would be, let us say, 
$12 per day per man overall, overall of the ships, and that 


would become the rate per man day that each company would 


have to contribute. 


There are experts in the room who know much 
more about this than I do and probably can correct me some- 
wat, but I am giving you the best I can with my knowledge 
of the situation. 


RY MR. COHEN: 

Q To the best of your knowledge, after the 
$44 million annual industry guarantee was agreed to, was 
the discrimination, the difference, in funding between 
operators of vessels, fleets that were 20 years of age 
and older and those that were newer than 20 years of age 
continued? 

MR. SOVEL: I don't understand that question. 


THE COURT: It is a good question. Maybe it 
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is not the best. 

Are we talking about two different things? 

MR. COHEN: No, sir. I am saying that after 
it is agreed the $44 million will be put in per annum on 
an industrywide basis. 

Q Is there any agreement you know of that 
cessates the discrimination in the manner in which operators 
of vessels that were 20 years of age and older had put in 
in the past? 

MR. SOVEL: I object to that. 

THE COURT: I will sustain it. 

MR. COHEN: I am getting lost. I apologize. 

THE COURT: Clear something up for me. 

The $44 million guarantee in 1969, did that 
have a relationship to the 25-year and 15-year funding 
matters that we talked about a few minutes ago? 

THE WITNESS: I don't believe so. 


THE COURT: Why did they not have a relation- 


THE WITNESS: I stand corrected on what I am 
going to say. I think what occurred was that the actuarie 
to the plan said that it would satisfy the needs cf the 
plan overall if the industry contributed $44 million. 


THE COURT: Did this then replace the 15 and 
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25-year funding plans that had been part of the collective 
bargaining agreements up te that time? 

THE WITNESS: I am not sure of that answer, but 


I believe that the 15/25 funding was absorbed into the 


$44 million and it no longer was a separate funding arrange- 


ment. I'm not aksolutely sure of that. 
THE COURT: Prior to 1969 you had the per man 
per day? 
THE WITNESS: Correct. 
THE COURT: Was that for funding the past 
service liability? 
THE WITNESS: It included funding the past 
service liability. 
THE COURT: It included it? 
THE WITNESS: Yes. 
BY MR. COHEN: 
Q It was not exclusively for past service? 
A That's right. You had to pay for present 


service. 


THE COURT: We will now have a recess. 


(Recess.) 
BY MR. COHEN: 


Q I show you a five-page unsigned memorandum 


entitled: 
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Maritime Service Committee proposals to 
MMP for three-year contract, June 16, 1969 to June 15, 
1972. 
MR. COHEN: I ask that this be marked as 


Commerce Exhibit 42 for identification. 


(Commerce Exhibit 42 was marked for 
identification.) 


A (Pause.) 


I have read this. 
Q Have you ever seen this document prior to today? 
A I don't have any independent recollection of 
this, but it is entitled Maritime Service Committee 


proposals to MMP for a three-year contract, and I must 


don't have any independent recollection of it. 


have seen it before it was submitted go the MMP, but I 


Q Of the document per se? 
A That's right. 
Q You are familiar with the subject matter? 


A Yes. 


Q Would it have been the custom and practice 
in 1969 for you to have prepared or participated in the 
preparation of such documents? 

A It weas not customary to have such proposals. 


These are obviously counterproposals for a proposed 
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contract or modification thet was submitted to the MMP 


during the course of negotiations. That would not have 


been too usual, but this is obviously what it is, and I am 
sure I participated in Les preparation. 

MR. COHEN: 1 offer it. 

MR. SOVEL: Since it relates to MMP contract 
proposals I object on the ground it is irrelevant. 

THE COURT: Let me see it. 

(Pause.) 

what do you want to refer to here? 

MR. COHEN: There is one paragraph I would 1ike 
to direct the witness' attention to, the bottom of page 2. 

THE COURT: Just a moment. 

(Pause.) 

I will receive one 

(Commerce Exhibit 42 was received in 

evidence.) 
Q We have gone 4 little far afield between 41 

and 42. I want to connect them for a second. 

Is it correct that as of June, 1969, all the 
MSC and TSC companies having collective bargaining agreeé~ 
ments with MMP had fleets with an average age of less 
than 20 years? 


A I would have no independent knowledge of that 
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except what document 41 shows. 


Q I think you have stated these are proposals, 


or counterproposals, that were made by the MSC? 

A Yes. 

Q To the MMP? 

A Yes. 

Q Directing your attention to Item 6, read that 
carefully, please. 

A (Pause.) 

Q Is it correct that in Item 6 it was proposed 
that both the annual guarantee amount and the continuation 
of the 15/25 year funding -~- 

A I want to say this: 

You say you were proposing to the MMP. This 
is undoubtedly a response to their demands, one of which 
was this guaranteed liability for pension. 

Q Did the unions tell you how to divide and 
apportion the responsibility for the pension expense 
among employers? 

A They made a proposal with respect to the fund- 
ing of the pension plan. 

Q They didn't care if united States Lines paid 
all $44 million; isn’t that correct? 


A No. 
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MR. SOVEL: Objection, your Honor. 

A (Continuing) That was never any part of our 
negotiation, nor did the union state, "we don't care how 
you pay the money ." 

It was usually a proposal made to the industry 
to raise a iantnts amount of money per year to fund the 
pension plan. They never said, "We don't care how you 
divide this,” or “have one company pay this”. That was 
never expressed or implied. 

Q Under the proposal,that was ultimately adopted, 
the $44 million plan? 

A That's not this one. 

Q By the way, you aid agree to an annual guarante 
with the MMP also? 

A We did. 

Q Did you continue the discrimination vis-a-vis 
15/25 year funding? 

A I don't know. I believe when the guarantees 
went into effect in 1969 the 15/25 funding arrangement was 
absorbed into the guarantee. That's my recollection. 

Q Directing your attention to the NMU only, at 
what point in the negotiations was the $44 million number 
agreed on? 


A It was agreed on prior to executing the memo- 
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randum of understanding, whatever that date is in June 
and July. 

Q The memorandum of understanding was not 
circulated to companies other than MSC and TSC until after 
MSC and TSC signed that? 

A I have no idea. I have no knowledge of that, 

Q When you agreed to the number of $44 million, 
were you speaking only for MSC and TSC? 

A Y was responding to the demands of the NMU 
addressed to MSC and TSC, as well as other companies who 
were also present during the negotiations. 

Q Isn't it true that the arrangement that was 
arrived at between yourself and the representatives of the 
NMU was that everybody in the industry would contribute to 
the $44 million guarantee on a per man per day basis? 

A $44 million would be guaranteed by the industry 
to the NMU pension plan per contract year. 

Q If the contributions of Commerce Tankers was 
less, the contributions of your clients would have been 
more; isn't that correct? 

A Less than what? 


Q Less in dollars than the amount you agreed upon 


MR. SOVEL: Objection. 


I don't understand the question. | 
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THE COURT: Sustained. 


Have we got in the record a memorandum of under- 


standing about the $44 million guarantee? 


THE WITNESS: That's in the NMJ contract of 


THE COURT: I thought you asked him something 
to the effect whether he knew what companies were circular- 
ized as to the $44 million proposal and was it before or 
after the memorandum of understanding. Wasn't it some- 
thing like that? 

MR. COHEN: I asked him if it was before then. 

THE COURT: You are assuming about a memorandum 
of $44 million? 


MR. COHEN: We have marked that exhibit twice 


It igs the basic memorandum of understanding. 

THE COURT: That's the economic package? 
May I see that? 

MR. COHEN: I believe your Honor will find that 
the number itself is not recited in that instrument, nor 
in any instrument. 

THE COURT: Where is it referred to in general? 

Is it Item 5 on page 2? 

MR. COHEN: Let's ask Mr. Silver. 


THE WITNESS: That's correct, your Honor. 
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(Pause.) 

THE COURT: This is a long formula. I am 
reading it very quickly, but Item 5-A of this memorandum 
of understanding provides, in effect, for an amount to be 
determined based on a rate of contribution to the plan as 
of June 16, 1969 multiplied by the number of man days, and 
so forth. 

THE WITNESS: Yes. That produced the money. 

THE COURT: That would produce this guaranteed 
maximum amount? 

THE WITNESS: Yes. 


MR. COHEN: It is a guaranteed amount, your 


THE WITNESS: May I answer that? 
I have not seen that ina while, but I want the 


record to be straight. I think subsequent in that 


paragraph there are some conditions and provisions where 


that amount can be reduced if the man days increase by 4 


sufficient amount. 


THE COURT: Without getting into the fine 


THE WITNESS: That's correct. 
THE COURT: Am I correct that it was estimated 


that this would basically produce $44 million? 
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THE WITNESS: Correct. 

THE COURT: Under this formula? 

THE WITNESS: Right. 

I can understand your question a little more. 
Did you ask whether this had been submitted 


before the date of this memorandum? 


MR. COHEN: The witness testified he did not 
know the answer. I asked him whether those provisicns 


had been circulated to indpendents prior to the date that 


MSC and TSC agreed to it, and Mr. Silver said he doesn't 
know the answer to that question. 
THE COURT: Is that correct? 


THE WITNESS: Yes. 


THE COURT: Of course this was given to Commerce 


after it was executed and that is the other exhibit we have? 


MR. COHEN: That's correct. 


MR. SOVEL: I am not so sure I am in complete 
accord with tht last statement, that it was given to 
Commerce after it was executed. 

THE COURT: That's the other exhibit, whatever 


it is, that shows a transmittal to Commerce. 


MR. SOVEL: But not of the one signed by 


Mr. Silver. 


THE COURT: As long as we are on this, let's 
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get the thing that was sent to Commerce, please. I think 


Le, i625: It was 15 and 16. 
MR. COHEN: It ia 15 and 16. You are right. 
THE COURT: May I see that? 


(Pause.) 


15 was sent to Commerce and differed from 34 and 
that 34 was signed on behalf of the Tanker Service Committee 
by Mr. Silver. 

Exhibit 15 was sent to Commerce and obviously 
didn't have space for Mr. Silver to sign. It had space 
for Commerce Tankers to sign, otherwise it seems to me to 
be the same. It was indeed signed by Commerce. 

So that's that. 


Proceed. 
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BY MR. COHEN: 
Q Mr. Silver, if the industry was agreeing--and 
by “industry” we are referring to all NMU contracted car- 


riers--to give NMU $44 million a year for its pension fund, 


as you know, interested in making sure that those NMU con- 
tracted operators who had operated NMU vessels continued 
to operate NMU vessels after June 16, 1969? 


A Not at all. 


i 
wasn't the industry, the companies, the employers so far | 
\ 
! 


Q If Commerce's ships went over to the SIU, wouldn' 


: 
Commerce no longer be funding the NMU plan? | 

A That would be true for many other reasons. | 
Ships could be sold foreign. Ships could be laid up. | 
Ships could be disposed cf for many reasons and that would | 


create the same situation. | 


Q If ships went foreign they were eligible to 
compete in the coastwide trade. 
MR. SOVEL: Objection, your Honor. 


MR. COHEN: We are right at it. 


THE COURT: I will overrule the objection. 


A I never considered--it was never part of my 


function--I recall no conversation with anybody within my 
group or with unions with respect to competition with other 


vessels. It was never a consideration in any of these 
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negotiations with respect to the pension plan or otherwise. 

Q In connection with the funding of the pension 
plan, was the subject of transfers out of NMU ever dis- 
cussed with you by anybody, whether people could avoid their 
obligation by transferring their vessel to SIUp 

A with respect to funding? 

Q That's correct. 

A Never discussed. 

THE COURT: If the amount to be paid per year 
during the time of the contract was to be figured on the 
basis of man days, and so forth, as of June 16, 1969-- 

A The amount was computed by taking the 1968 man 
days and multiplying it by the contribution rate in effect 
on June 16, 1969, and that resulted in the $44 million. 

THE COURT: I don't claim to understand all the 
rest of this provision but maybe you can help me: 

The split-up among the companies involved would 
be on the basis of what again? You told me. 

THE WITNESS: Subject to correction, what you 
would do is take the $44 million and the actuary based upon 
information given to him would project how many man days 
would exist amongst the NMU companies for the calendar year, 
the contract year, 1969. He would divide that $44 million 


by the man days and that would produce a man day figure. 
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That would be the obligation to the companies to contribute. 
THE COURT: There would be a per man day figure? 
THE WITNESS: That's correct. 
THE COURT: They would apply it how? If I am 
Commerce Tankers and I have two ships and I have, say, 30 
men working-- 
THE WITNESS: It does not make any difference. 
You divide the $44 million by the projected total man days 
of all the NMU seamen that will work in the following 12 
months for all the companies--and let's say the projection 
was three million man days~-then you would divide the $44 
million by three million, and that would result in a per 
man day figure that each company would have to contribute 


for each man on its payroll. 


THE COURT: There is one step I do not understand 


I understand how you get the per man day, but if I am Com- 
merce Tankers, how many man days do I know I am responsible 
for? 

THE WITNESS: If you are operating a ship and 
you have 30 NMU people on that ship you pay each day 30 times 
the per man day contribution. 

THE COURT: If I sell that ship to a foreign 
£,ag--let's suppose on October 31, 1969, in the middle of 


the year, I sell the ship foreigt.. I no longer have that 


| 
| 


| 
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ship or those 30 men. 

THE WITNESS: You stop paying. 

THE COURT: I stop paying? 

THE WITNESS: Yes. 

THE COURT: Does that then reduce the amount 
of $44 million or did somebody have to take up the slack? 

THE WITNESS: What would happen under those 
circumstances, your Honor, one ship doesn't make that much 
of a difference. The actuary, every six months--I believe 
it is covered in that section--makes a determination of 
where the man days are. 

THE COURT: Let's take it so if we are just 
talking about one ship, 30 men out of many-- 


Let's assume, hypothetically, that suddenly a 


third of the ships were sold to foreign flags, just so we 


have an illustration. 


THE WITNESS: Yes. 
THE COURT: Say that happened in the middle of 


some year. Subject to correction, what would your idea be? 


THE WITNESS: That provision takes care of that. 
It says every six months the actuary comes in and looks at 
how much money has been contributed under that formula. 
Let's say if it is $44 million a year, $22 million should 


have been contributed at the end of six months. lie says 
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only $20 million was contributed. The figures show that only 
$20 million went in the plan instead of $22 million. 

THE COURT: We will assume because a ship was 
sold or some ship was sold-- 

THE WITNESS: Obviously. The man days have 
gone down for various reasons, lay-ups of ships, the selling 
of ships. 

He then would make a recommendation to readjust 
the per man day rates of that at the end of six months, the 
next six month period, $44 million will have been accumu- 
lated. That $2 million will have to be made up in the next 
six months so at the end of the year there will be $44 mil- 
lion. 

THE COURT: So, in effect, if a substantial num- 
ber of ships were sold to foreign flag operators and taken 
out of the calculation, then a greater share would fall on 
the re:;aining ships on the remaining men; isn't that right? 

THE WITNESS: That's right. If those were the 
only conditions that's what would happen. 

THE COURT: I am going on the idea that there 
was indeed a guarantee of this initial amount. 

THE WITNESS: That's correct. 

THE COURT: If that's true, Mr. Cohen, it would 


not interfere with the payment of the guaranteed amount to 
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have the ships sold. 

MR. COHEN: To SIU or foreign? 

THE COURT: To anybody. 

MR. COHEN: That's right. 

THE COURT: I thought you were making just a 
contrary-- 

MR. COHEN: No, sir. 

The point I am making is that the NMU would 
have lost not one single penny in pension contributions if 
the BARBARA went to Vantage, but Mr. Silver's clients, if 
that happened in great numbers, would, indeed, have had 
to make up the deficit. 

THE WITNESS: Not my clients. All the ship 
owners who were parties to the contract wovld. Ail the 
contracting companies. 

THE COURT: I understand. 


BY MR. COHEN: 


Q What did happen to the per man per day rates in 


the 1969 to 1970 period, Mr. Silver? 

A The per man day rates? i'm not sure there was 
any adjustment, but what happened was there was a deficit. 
We were not producing the $44 million, and by the time we 
got to the end of the contract in 1972 we were in arrears 


of between some $5 million and $8 million which the union 
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forgave. 
THE COURT: As of the end of 1972? 


THE WITNESS: That's correct. Nobody had to 


I think it ought to be mentioned to the Court 
if it becomes relevant that you will find a difference be- 
tween the guarantee language in the NMU contract and the 


officers' contract which had a substantial effect on the 


make that up. | 
| 
| 


cost to all of the NMU employers. You will note under the | 
officers' contacts the average--the man days that are used 
to multiply against the per man days to produce the suididiadlie 
is the average man days for a three-year period, 1966, 1967 


and 1968. Since the man-- 


THE COURT: That was in the offier contracts? 

THE WITNESS: Yes. When I got to negotiate 
this guarantee with the NMU, I undertook to try to reduce 
the industry's obligation by discussing with Mr. Curran the 
possibility and instead of averaging over the three years 


we take merely a 1968 figure which would have been substan- 


tially lower than the averages and multiply as against the 


per man day contribution, after a number of conversations 


with Mr. Curran--I don't want to use the word “pleading"-- 
but negotiating very hard, Mr. Curran eventually agreed 


to use just the 1968 figure, and so instead of coming to a 
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figure much higher than $44 million for the industry obliga- 
tion we were able to bring it to the $44 million. It made 


a difference of several millions of dollars just to use the 


| 
1968 man day figure rather than the average of the three | 
years. 

As I already indicated, when we got to the 1972 
negotiations and we were renegotiating the pension plan and 
setting conditions for benefits that we didn't have pre- 
viously, as part of that arrangement and as part of our 
1972 negotiations we got the NMU to forgive the portion of 
the guarantee that we had not paid between 1969 and 1972, 
and my recollection is that it was some $5 million to $8 
million, and in addition to that the guarantee was reduced 
from $44 million to $34 million in the 1972 negotiations. 
That applied to all the companies, Mr. Cohen, including my 
clients. 


Q You negotiated that? 


A Yes. 


Q I show you three documents which have been 


tion. 


No. 43 is a memorandum from Mr. Braverman to 
Messrs. Curran and Hickey, and shows a copy to you. This 


is out of files dated November 18, 1970. It relates to 


| 
| 
| 
| 
i 
| 
marked as Commerce Exhibits 43, 44, and 45 for identifica- | 
| 
| 
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contribution rates. 

The second memorandum is three pages long with 
a two-page schedule and is dated February 26, 1971 and is 
to the NMU pension trust and I believe that shows a copy to 
you also, also out of your files. 

No. 45 is a handwritten memorandum which, to the 
best of my recollection, I also received from your files. 

I ask you, first, with respect to 43 and 44, 


do you recall receiving those memorandums? 


I received them. I have no independent recollection of 
receiving them. 


MR. COHEN: These, your Honor, deal with what 


A I would say if my name is there as recipient : 
| 


happened to the contribution rates. I have no questions | 
for the witness on this subject. 1! offer the documents. 

MR. SOVEL: If your Honor please, these are | 
memorandums from the actuary to the board of trustees. It | 
would not be correct to say that this is what happened after 
on receipt of those memorandums. They are what they secteur 
to be, a report by the a tuary to the trustees with respect | 
to recommendations. | 

MR. COHEN: I offer that only for that purpose. | 


MR. SOVEL: I have no objection. 


(Commerce Exhibits 43 and 44 received in evidence). ) 
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Exhibit 45 does not show your name. 

A If you got it from my files it got there some- 
how. This is not my handwriting. I don't know whose docu- 
ment that is. 

Q I recognize it was a long time ago, but in the 
spring of 1969 had there been anyone who suggested to you 
that there be some provision in the pension guarantee that 
would reduce the guarantee to NMU operators who transferred 
some of their vessels outside? 

A I don't understand your question. 

Q Was there any suggestion with respect to agree- 
ing to an annual guaranteed amount of pension funding for 
the NMU that when it came time to make up the deficits there 
might arise that it not be assessed with respect to vessels 


which are sold and transferred out of NMU jurisdiction? 


A I'm not clear. I don't understand what you mean. 


The answer I know is going to be no, but I don't understand 
your question. I hate to say no to something I don't under- 
stand. 
Q It is a complicated area. 
I show you a memorandum dated April 17, 1969 
from Mr. Hickey. It is a letter from Mr. Hickey to your- 
self with a two-page attachment. Do you recognize that? 


(Commerce Exhibit 46 marked for identification.) 
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THE COURT: Did we get Exhibit 45? 

MR. COHEN: He said he did not recognize it. 

No. I don't recall receiving it. 

MR. COHEN: I have no further questions on this. 
THE WITNESS: It is addressed to me and I am 


not denying I got it. I don't recall it, but it is attached 


to a letter from Mr. Hickey to me enclosing this informa- | 


tion. I would not deny getting it. | 
Q Do you have a recollection of the subject 

matter? 
A It looks like, to me, I had spoken to Mr. 


Hickey about this guarantee that the NMU is asking for and 


asking him if he has any suggestions as to how the guarantee 
could be put into effect, did he have any suggestions with 
respect to language, and I think what that document is 
are two pages of possable ways to handle this. 
Q There is an underlined line within paragraph C 
of the second document. 
C does not appear in the first document; is that 


carrect? 


A I think that's right. This is merely an intra- 
organization communication. 


Q What do you mean by "intra"? 


cement amet te Aen a 
———— 


A Mr. Hickey works, in a sense, for me. 
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Q But the $44 million guarantee talked about in 
this document applied to Commerce too? 

A This document is between Hickey and me. 

Q You were talking as what Commerce would have to 
put in this fund? 

A This document is between Hickey and me. The 
sibject matter is the guarantee. 

Q A guarantee to which it was contemplated Commerce 


| 
would be obligated. | 
MR. SOVEL: Objection. | 


A I didn't know anything about Commerce. I was | 


talking about the negotiations between TSC and MSC and the 
NMU 
Q Was the guarantee of $44 million only between-- 


A It was an industry guarantee. I was only repre- 


senting TSC and MSC. 


Q With respect to the language underlined, read 


A One of the things that Mr. Hickey recommended 
as a possibility here in subparagraph C was that if a com- 
pany could get NMU to agree to reduce its demanding, in 


order to induce NMU to reduce, the company would agree to 


were on the ship. They would get the benefit of the reduced 


| 
continue paying the pension contributions as if those people | 
| 
| 
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costs because the men would no longer be on the ship but it 
would not disservice the pension plan because they would 
continue to make the contributions into the pension plan; 
and that was one of the entiga Mr. Hickey said to me could 


be a basis of inducing the NMU to reduce demanding for some 


Q In 1969 did the industy agree to the same kind 
of guarantees for the MMP, the MEBA, and the ARA funds? 

A I believe they did. 

Q Going back to the original sale and transfer 
clause that MEBA obtained in 1968, wasn't the original re- 
quest of MEBA to obtain a restriction upon transfer of 
vessels outside of its jurisdiction solely to secure its 
pension fund? 

A Not at all. 

Q Was it primarily to secure its pension fund? 

A Not as expressed to me. 

Q I show you a cne-page memorandum from Mr. 
O'Connor to those TSC companies having MEBA agreements with- 
in the scope of TSC enclosing two letters, one from Mr. 
Pressman and one from Mr. Calhoon. The date of the memoran- 
dum is March 29, 1968. The date of the enclosed letters 


is March 22nd and March 25, 1968. 


| 
| 
| 
| 


H 


of the companies who wanted to do that. It was a suggestion.| 


| 


647a 


Silver-direct 

MR. COHEN: I offer Exhibit 46. 

MR. SOVEL: I object to that. That never 
reached NMU. As Mr. Silver said, it was an interoffice 
memorandum. 

THE COURT: I don't get the point of Exhibit 46 
at all. What is there in 46 that bears on this lawsuit? 

MR. COHEN: The conneztion at least partially 
in one aspect of the transfer of vessels and the pension 
guarantee. It is a different aspect of a connection. 

Our argument is that there is a connection from the employer 
side and in employer motivation. 

THE COURT: It seems to me this doesn't prove 
anything. It just says, at least this proposal, that 
companies desiring to reduce demands would agree to con~ 
tinue to pay pension contributions for a particular 
vessel. 

MR. COHEN: I withdraw the offer subject to 
connection. 

BY MR. COHEN: 
Q Have you ever seen this memorandum and document 
I hand you Exhibit 47. 


A I don't understand your question. I have rea 


Have you ever received it? 
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A This is addressed to me. I would not deny I 


received that. 


Q Do you have any recollection of the subject 


matter? 

A After reading that, my recollection is 
refreshed as to what these refer to in these letters. 

Q What do you recall at this time, if anything, 
about the connection between assuring the stability of the 
MEBA pension fund and the restraint on transfer clause? 

A I see no relationship, as a matter of fact, 
between -ne March 25 letter and the March 26 letter, as T 
now read them. 

The March 22nd letter goes back-- 

THE COURT: Are you going to offer these? 

MR. COHEN: I will. 

THE COURT: Is there any objection? 

MR. SOVEL:. If your Honor please, I think in 
view of what Mr. Silver just stated we should mark each 
separately. Apparently they relate to two different 
matters. 

Q Exhibit 47 is a transmittal letter which trans- 
mits the two letters that are attached to the TSC? 

A That's correct. 


MR. SOVEL: I have no objection to handling 
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them as 47-A and B. 
(Commerce Exhibit 47 was marked for 
identification.) 


MR. SOVEL: I object to both letters on the 


basis of irrelevancy. 
THE COURT: I think they should be admitted. 


‘We have had evidence on these subjects. I think that the 


lawyers can inquire and see how these fit in, but the 
subjects have all been ~aised. I do not think we can 
cut it off without these letters. I will receive all 
three of them. 
(Commerce Exhibits 47, 47-A, and 47-B were 
received in evidence.) 
MR. SOVEL: Your Honor, my problem at this 


time is that without any better foundation being laid I do 


prove what fact in issue. I don't know what they are in 


for. I don't know if the issue is claimed to be relevancy 


THE COURT: I don't mean to continue this but 


not know for what purpose they are being offered and to | 
| 
| 
| 
| 


we are having a continuing deposition. 
MR. COHEN: We are not. , 
THE COURT: I am sure. I can almost think of 
the answers Mr. Silver would give if he had been deposed 


and we would not bother to introduce those letters. Now 
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we have to find out what those letters are, whether they 
have significance or they do not ave significance. 
You can go ahead and do that. 
Maybe after there should be a motion to strike. | 
I don't know. 

Go ahead and inquire about the letters. 
BY MR. COHEN: 

Q Directing your attention to 47-A in evidence, 
do you recall any discussion with respect to the subject 
matter of that letter? 

A He refers to a letter I have written to him of 
March 21st which is not here and I don't know what that 
letter refers to. He talks about a severe misunderstand- 
ing. I don't know what the reference is here to what his 
demand was and that my response was addressed to. He 


does refer to the fact that there 1S an impact on the MEBA 


| 
| 
| 
| 
| 
| 


pension plan ana other interests stemming from the sale of 
vessels of MEBA contracted companies. 

THE COURT: Was this one of the things that led 
up to this, Exhibit 32, this memo of understanding of May | 
3lst, 1968? | 

THE WITNESS: It could have been, but I don't | 
know at this point. I don't have my letter of March 21st. 


It could have been something that led to the May 1968 agree~ 
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THE COURT: On the sale and transfer of 
vessels? 
THE WITNESS: Yes. It could be. That has 


nothing to do with the annexed document that is part cf 


this document. That's a completely different subject. 
Q Assuming, arguendo, the fact that this was 
one document which I did not want to destroy the integrity 
of, this is the form I received from your office and that's 
why it is in this form, my question to you is this: 
Isn't Commerce Exhibit 32 in evidence the 


employer response to the MEBA need for assurances as to 


A That's the conclusion you are drawing and I am 
telling you tHat as best as I can recollect with respect 


to discussions I had with Pressman and/or Calhoon on that 


| 
its pension solvency? | 
| 
| 


transfer language, the argument they made to me was that 
they did not want to lose jurisidiction over those people 


and they wantec to continue to represent those men if a 


ship was sold to another United States flag company. 
That was the representation made to me. They wanted to 
preserve the jobs that they had aboard those ships. 

Q Were you requested to render your opirion to 


anyone concerning the obligation of employers to bargain 
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injunction is in effect during thecourse of the appeal and 
causes loss to the defendants. Are the defendants able to 
recover damages »ecause of damages suffered from a permanent 
injunction during the pendency of the appeal? I don't know. 


Maybe that's been briefed, but I don't think so. 


| 
| 


Maybe that analogy is helpful here and maybe it 
js not, because I guess when you are dealing with a permanent 
injunction I would assume then if somebody wants to get relievr 
of that during appeal they apply for a stay. Maybe they | 
would not have that opportunity in the event of something | 
called a preliminary injunction. I don't know. 

All I am suggesting is that I want the parties | 
to focus very, very closely on the precise situation we have | 
here so that we can cover this as accurately as possibile. | 

Let's go ahead. 

EDWARD SI LV ER, resumed. 
CROSS EXAMINATION 
BY MR. KLEIN: 
0 Coulda you tell us the name of the arbitrutor 
in the NMU collective agreement? 
A Mr. Theodore W. Kheel. 
Q Do you know how long he has been the arbitrator 


under that. contract? 


A I think going back approximately to 1961. 
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Q Do you recall the circumstances under which he 
became the contract arbitrator? 

A Yes. I had just recently come into the picture 
as I might say general counsel to the Tanker group and also 
as labor advisor to the Msc group and the industry had been 
confse.ted for years with work stoppages during the course | 
of the contract, and I was very anxious to make a contribu- | 
tion towards the elimination of that kind of activity and I | 
suggested to the NMU as well as other maritime unions that we| 
ought to have a procedure where if their grievances during 
the term of the contract and potential work stoppages or work, 
Stoppages that a grievance and arbitration procedure should 
be put into the collective baraaining contract that would help 
relieve that situation and as a result of that suggestion, 
discussions, it was agreed that such a procedure would be 
placed in the NMU contract and that Mr. Kheel would be the 
permanent arbitrator. 

THE COURT: That's about '61? 
THE WITNESS: I think it is about 1961. 

Q How did Mr. Kheel's name come to be mentioned? 

A I think both Mr. Curran 4nd I had known Mr. 
Kheel for a period of time. te was very well known as a 


labor arbitrator, perhaps the most. wall known arbitrator 4:, 


| 
| 
| 
the field, and his name naturally came up between us and ey 
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was general agreement he would do. 

Q You have used the terms "the industry" throughout 
your testimony yesterday and today. Is it true that when you 
referred to the industry you refer to that portion of the . _ 
American flag industry which is under contract with NMU; is 
that correct? 

A That depends on the context in which it was used, 

Q Yesterday when you testified that Mr. Leigh 
reported at Boca Raton that the man days in the industry 
were decreasing, he referred in that instance to the man 
days under the NMU contract? 

A Correct. 

Q He was not referring te that portion of the 
industry represented by the SIU? 

A No. He was referring to man days, contributions 
to the NUM pension fund. 

Q When you referred to the industry, it was the NMU 
portion of the industry? 


A If it was in that context, yes, that would be 


Q you testified yesterday that the American 


Merchant Marine Institute was the predecessor to the TSC, 


is that right? 


A To the MSC. 
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Excuse me. 


Was there any predecessor to your knowledge to 


There was a very loosely knit organization that 


had tanker in its name. I'm not absolutely sure what that 


name was, but it was an organization of tanker companies 


that banded together for labor relations purposes. 
When did the TSC come to be formed? 
I think it was some time shortly after 1961. 
Q pid you become general counsel at thattime 
for labor matters? 
A Yes. 


Q When did you come to be labor advisor to the 


A I think it was around 1963. 

Q Did the American Merchant Marine Institute 
have a general counsel for labor matters? 

A Prior to that time? 

Q Yes. 

A I believe for a short period of time they did 
use someone for that purpose, yes. 

Q Do you recal] who that individual was? 

A I believe it was William Shea. 


Q Isn't it true that prior to the memorandum of 
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understanding on the economic items which was in July of 1969 
there was an agreement in principle on the sale and transfer 
clause. 

A You're talking NMU now? 

Q Yes, sir. 


A Well, there was an agreement in principle, but 


the demand had Sten made tor a sale and transfer clause, 


and we had indicated to tiie NMU that we will not oppose 
that provided that the language was similar to that of the 
MEBA provision. 

Q So it is fair to say except for the specific 
language there was agreement in principle to a sale and 
transfer clause similar to the MEBA one? 

MR. SOVEL: Objection. I think the question has 
been asked and answered. 


‘'E COURT: I think your emphasis was on the 


What ye. said occurred, this ali occurred before 
the economic package was agreed to? 

THE WITNESS: I could not testify to that. T 
don't know the precise timing. We were concerned mainly 
with the «sconomic issues prior to the mem-randum of July -- 
whatever that dats was in July of 1969, Thet‘s what the 


discussions concerned themselves with. i don't recall any 


~) 
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particular discussion at .this time with respect to the sala | 

and transfer clause although it was a demand made by the NMU | 

in those necotiations. | 

Whether cr not prior to the memorszadum on the | 

economic issues and then going forward on the so called non- | 

economic issues there was an occasion that we would go along 
with the sale and transfer clause, I don't récall. 

THE COURT: Prior to the agreement on che economit 

| 

package had the union made its demand for the sale and 

transfer clause? 


THE WITNESS: It had. 


THE COURT: You don't real} when yt: respons: 


was made? 
THE WITNESS: That's correct. 
THE COURT: Whether it was before or after the 7 
conclusion of the economic package? | 
SHE WITNESS: ‘here is no question that the | 


commitment to the clause took place afterwards. | 


Q The commitment to the specific language of the | 
clause? | 
| 

A And to a statement “all right, we'll agree.” | 


There was no such absolute agreement until after the ecenomic, 


| 
package. | 


MR. KLEIN: I have nothing further. 


‘ 


658a 


Silver-cross 
THE COURT: Mr. Sovel. 
CROSS EXAMINATION 
BY MR. SOVEL: 
) Mr. Silver, going back to 1961, is it not 


correct that in 1961 the NMU entered into a contract with 


a seqment of the industry that asked for collective bargaining 
| 


for a four-year period? 
That's right. 


The contract was from June of 1961 to June of 


That's correct. 

During that same fF the officer unions, 
the MEBA, and the MMP, also entered into contracts that 
were scheduled to expire in June of 1965? 

A I believe that's so. 

@) In the year 1963 the NMU entered into an agiree- 
ment with its contract employers to extend its agreemer.t 
which was then sched: ed to expire in 1965, to extend that 
contract until 1969? 

A That's correct. 

9 And it provided ~- 

THE COURT: What union was that? 

THE WITNESS: NMU. 


The NMU in 1963 extended its contract which 
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due to expire in 1965 for additional four years to 1969. 

That contract provided for a couple of wage 
reopeners at various periods during the period fram '65 to 
'66. It provided for aiternative reopenings in '67 and ‘68. 
I don't know precisely what the conditions were, but I 
recall the union could either have had two or one, depending 
on when they gave notice of the reopening. 

Q Depending on how they exercised their options? 

A Yes. 

a) Other than that the working conditions as they 
then existed were extended to ‘69? 

A That's correct. 

Q Mr. Silver, the organization of unions aboard 
ship as we have heard, you have one union representing the 
licensed deck officers, one the engineers, one the unlicensed 
personnel, NMU or SIU, and a union representing the single 
radio operator employed aboard a ship, and that's your 
understanding of the union structure aboard the ship? 

A Yes. 

Q If any ons-of those unions goes on strike 
normally speaking the ship is unable to sail? 


A That's correct. 


Q One of the purposes of the NMU in entering into | 


its extension agreement in '63 was to hope it couid omumeai 
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there would be no strike in 1965. 
MR. COHEN: Objection, your Honor. 


MR. KLEIN: Objection. 


| 
the other unions to settle their contracts before 1965 so that . 


(Record read.) 


THE COURT: What is the grounds of objection? | 
MR. KLEIN: It seems to me he is calling for this! 
witness to testify as to the conc 'usions of the ‘ntontion of | 
the NMU in 1963. 
THE COURT: If he knows, I will allow it. 


A I think it was expressed as an attempt to make 


a contribution to the creation of stabil. in the industry. 


Q In 1965 despite the NMU's prior settlement the 


officer unions did go on strike, did they not? 
A I believes the MEBA had a strike. 
THE COURT: What date in '65? 
THE WITNESS: Following June 15th of 1965. 


0 And as a result of that strike those vessels 


| 
| 
on which MEBA represented the licensed engineers which are | 
most of the vessels in the American Merchant Marine, correct? | 
A T don't know. 
(9) In any event, those vessels were laid up as a -- 


not laid up, but were not sailina as a rusult of the strike? 


I believe Mr. Sovel. and IY would like to he 
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corrected if I am wrong, that that strike was against the 
MSC companies and not the TSC in 1965. 


Q As a result of that strike the NMU represented 


ofthe strike? 


i 
empioyeés on ships who were out of work during the iad 


A The ships did not sail. There was a strike ie 
that period. 
a) That included the passenger ships? | 

A I believe so. 

Q The passenger ships at that time, except for 
those by American Fxport Isbrandtsen Lines, had MFBA enqineerp 

A 1G2 
Yes. 
They struck against the MSC companies? 

A Yes. We are talking about the east coast. 

Q Am I correct that part of the problem that was 
involved in the engineers strike was a degree of competi tion | 
between the engineers union and the officers union as to | 
which union was getting the benefits, one union claiming nel 
were not getting the same benefits as the other unica? 

A You mean between the engineers and the Masters, 
Mates and Pilots? 

2 Yes. 


A I think that was part of the struggle, yes. 
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Oo It was in that context of the struggle or conflic 
between MFBA and MMP that the Most Favored Nations clause 
was conceived. 

MR. COHEN: I don't think this witness needed to 


be led, your Honor. I object on that ground. 


MR. SOVFL: I don't think that's a proper objec- 


THE COURT: It certainly is a proper objection. 
I think Mr. Silver has heen very candid with us 
. 
on telling us when his knowledge has reached its limits and 
I don't really think he has permitted himself to be led, but 
to the extent you can let's have the witness, not you, 
testify, Mr. Sovel. 
T will sustain the objection. 

Q Was it in the settlement of the dispute with 
MEBA and MMP that those two unions obtained in their collec- 
tive bargaining agreements what has been referred to as the 


Most Favored Nations clause? 


A There were included in the settlement agreements 


in 1965 Most. Favored Nations clause with respect, I believe, 


to all the officer unions 


Q Which would be MEBA and MMP? 


A And ARA. 


There was not at that juncture any in the NMU 
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@) What was the industry's experience with the 
application of the “me too" clause as between the two Hee 
unions during the period from "65 to °69? 

A I would not confine it to the two officer unions. 
I explained yesterday we had an experience with respect to 
ARA and funding of its pension plan which led to demands by 
the MEBA and other unions for equal treatment with respect 
to funding. 

As I told you yesterday, that resulted in an 
agreement with the MEBA and then MMP to fund on a 25-15 | 
year basis rather than shorter basis that might have resulted 
from the application of the ARA arbitration award. | 

Q Other than that, were there other ares of | 
problems which arose out of the "me too" clause? | 

A After the settlement of the officer contracts, | 
I believe the first thing that happened was the MEBA asserted 
that the settiement with the MMP involved a greater cost to | 
the industry or greater percentage of base wages than its | 
contract and it came in and sovght additional benefits be- 
cause of the application of the Most Favored Nations clause. 

It went to -- there was an arbitration as a 


result of that claim. 
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Who was the arbitrator? 

Before David Cole who was the arbitrator named 
in the MEBA agreement and he awarded the MEBA certain 
benefits based upon the fact that he found that the MMP 
had gotten more than the MEBA. 

As a result of that decision the MMP then took 
the position that its Most Favored Nations clause had beem 
violated and it brought an arbitration before Walter Gelhorn 
of the Columbia Law School who was its arbitrator and he in 
turn awarde. benefits to the MMP based upon what the MEBA 
had gotten. 


THE COURT: What kind of benefits are you tintncn’ 


THE WTNESS: Any benefits. If a union claimed 
that any benefits that another union received resulted ina 
greater cost to the employers than it had paid for the 


Lenefits for the other union, irrespective of what those 


benefits were, costs to the employer, it was entitled to the 


additional monies that had been spent for the other union. 

Yu can see that if those Most Favored Nations 
clauses are contained in more than one contract you have a 
merry-go-round or c#rousel that theoretically would never 
even. As one got it the other one would claim it and as they 
got it the first union would say they got more. 


Q Because each arbitrator was referring to a 
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different basis as being the basis that he was applying the 
percentage increase to. 
A And each arbitrator was concerned solely with 
that particular contract that he was arbitrating. 
THE COURT: I'm lost. If this is important, 
don't pursue it. 
MR. SOVEL: No, sir. 


(9) As a result of the two “me toc” clauses you 


constantly had MESA and MMP each coming in claiming an addi- 
| 


tional increase every time the arbitrator would award the 
other union an increase? 
A You're right, except for the use of the word 

"constantly." This happened once or twice. 

THE COURT: You mentioned the arbitration before 
Mr. Cole. Let's go over that again. What happened there? 

THE WITNESS: Following the resolutien of the 
1965 contracts in which a Most Favored Nations or "me too" 


clause was contained in the officer contracts, the MFBA 


asserted that the settlement with the MMP was a biager settle} 


ment in terms of money than it had received. 
Am I clear? 
THE COURT: Yes. 
THE WITNESS: It filed a grievance and went to 


arbitration before David Cole, its contract arbitrator, 


| 
| 
| 
| 
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seeking the difference between what it claimed it got in the 
'65 contract as against what the Masters, Mates & Pilots 


had received in terms of money. 


Mr. Cole found in the union's favor and awarded 


THE COURT: About when was this? 


THE WITNESS: I believe in 1566. 


4 
| 
the union certain additional monies. ; 


THE COURT: What was the next step? 
THE WITNESS: When that award came down and the | ge. 
| | 


Qe 


MERA was awarded these additional monies, the MMP said that 


triggered its Most Favored Nations clause because now we had 


| 


given something to the MEBA over and above what they had been 


| 


give: in the 1965 settlement; and it sort -~ 


THE COURT: They made a claim on the basis of 


that arbitration award? 


, 
| 
| 


THE AITNESS: Correct. 


THE COURT: On the basis of the Cole arbitration 


TUE WITNESS: Correct. 


THE COURT: That led to the arbitration before 


Professor Gelhorn? 


THE WITNESS: Correct. 


THE COURT: Did he -- 


THE WITNESS: He found that the Masters, Mates & 
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pilots were entitled to additional monies based on its 


Most Favored Nations clause. 
@) As a result of the arbitrator's award? 
A Yes, correct. | 
THE COURT: This is something Mr. Sovel was gettihg 
t 
at, but in theory, Cole would have just put the MEBA on a | 
parity with MMP. | 
How could it be that Cole would give something nofe 
to the MEBA than the MMP was getting? | 
THR WITNESS: Because the awards were framed in | 
terms of percentages of total employment costs for the : 
industry. | 
THE COURT: What do you mean by that? | 
THE WITNESS: If you added up every benefit that | 
a seaman received aboard the ship, the size of his wages and | 
the pensions and the welfare contributions and the costs of | 
vacations and overtime, that led to a cost to the employer 
aboard that ship and that was known as total employment 
costs. 
Those varied among the various unions. The 


same total employment costs did not exist for the engineers 


against those total employment costs you camé out with a 


aifferent dollar figure. 


ceric ineineancnaeataesaecac rete 


j 
\ 
as existed for the mates, sc when you applied a percentave | 


668a 
Silver-cross 

THE COURT: Wait a minute. | 
If you applied a percentage -~- 


THE WITNESS: Against a different basis, you came 


out with different dollars. 


THE WITNESS: I didn't do it. 


THF COURT: Why was it done? 


i 
| 
j 
| 
THR COURT: Why did you do that? | 


THE WITNESS: Secause that's the way the arbitra- 
tors interpreted the application of the Most Favored Nations 
clause. 

THE COURT: It is not awfully clear to me. It 


sounds like an absurdity. 


| 
| 
THE WITNESS: You sound like my argument before | 
the arbitrator. | 

.@) It was clear at least that the stability which | 
the Most Favored Nations clause was intended to achieve was 
not achieved. 

A I think that's correct. 

Q What was your intention with respect to any ren 
of a Most Favored Nations clause in the 1969 negotiations? 

A I think we made it very clear to the unions as 
we approached those negotiations that under no circumstances 


wou @ we agree again to a Most Favored Nations clause. 


Q The elimination of the "me too" was part and 
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parce) of the '69 negotiations. | 
A As far as I was concerned, yes. | 
0 You have réferred to the ARA arbitrations | 
relating to pension funding. Yesterday you used a term which| 
I think was either ordinary costs or current costs of a 


pension. As I understand, your use of that term and my 


understanding of the terms is that that is the amount which 


an employee's pension costs for a particular current year of 
service. 
If he works this year so much has to be computed 


to put aside for this year's pension? 


| 
| 


THE COURT: What is the term? 
MR. SOVEL: Current costs of a pension. 


THE COURT: Current cost is what? 


THE WITNESS: The amount the actuary determines | 
is necessary to be placed into the pension plan to provide | 


sufficient monies to give that employee credit for a year of 
service that would ultimately give him entitlement to a 
pension. 

6) For instance, if a man's life work expectancy 
is so many years the actuary takes into account his life 
expectancy, the interest earning sum goes into the plan and 


other factors in determining what amount has to be set asizi 


for the current year's cost of his pensicn? 
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Yes, that's correct. 
TUF COURT: Wait a minute. 
I'm sure there is a limit as to how deeply we 
have to get into it, but as long as we are into it at all, 
you have one individual man, he is 47 years old and he is 
employed as an unlicensed seaman. Is there sme attempt to 
take enough money -- you don't “4ke it out of his salary? 
MR. SOVEL: It is a contribution that the 
employer contributes. 
THE WITNESS: He contributes a certain amount per 
man day, yes. 
THE COURT: You were phrasing it in terms of the 
individual man, man year? 
MR. SOVEL: For this purpcese, for the purpose 
of definition, yes. 
THF COURT: You are doing that in order to 
THE WITNESS: To pay enough money into the plan 5s 
that ultimately when he goes out on pension there will 
sufficient money to cover his pension. 


THE COURT: Did they figure he has so much 


time to work? 


THE WITNESS: Correct. 


THE COURT: And then they figure that he has a 


certain life expectancy during retirement? 
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Correct. 

THE COURT: So then they fiqure ths costs of his 
pensior and they divide it by the number of years he is going 
to work. 

THE WITNESS: On a multiple basis, of course. 

THE COURT: Over all bases? 

THE WITNESS: Yes. 

As t indicated to you yesterday, ‘7 additian to 
this there is also being -- money is also being paid to pay 
for the services that he is being civen exredit for -- 

MR. SOVEL: Excuse me. 1 want to get into tha’ 
definition. 

have your current cost of your pension. 
Yes. 
THE COURT: The current cost -- how do we define 


that? The cost of paying -- 


<—the-particular contract year. He is earning so much of a 
benefit towards a plan for his work for the year, this 


pension benefit he's accruing must be paid for. The cost of 


| 
| 
} 
MR. SOVEL: The benefit that's accruing during | 
| 
i 


that is the current cost of his pension. 
Q In addition, Mr. Silver, do you remember when the 
NMU pension and welfare plan was entab)] ished? 


A I think it was the early'50s, but I don't recall 
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the precise year. 

MK. COHEN: Your Honor, I have a witness here 
I would like to sapbiii and I just want to make sure Mr. 
Sovel doesn't have any need for him. It is Mr. Thomas F. 

ad ith 
O'Callahan. He is)ah attorney. 

MR, SOVEL: _I have no intention, considering 
the discussion we had yesterday of calling Mr. O'Callahan, 
he is the president of the MMP. 

TUF COURT: Does anyone want to call him? 

MR. SOVEL: I have no objection to excusing him. 

THR COURT: You say the NMU pension fund was 
founded in 1951? 

THE WITNESS: I. think that would be reasonable. 

@) When the plan was established cre’ t was given 
for the work the seamen did aboard contract vessels prior 
£o:- 19517 

A That's correct. 

9 Wien you use the term past liability, you are 
referring to the cost that should be accrued to pay for that 


liability that is due prior to the time the plan was estab- 


A That's right. 


| 
lished? 


9 When you come to the ARA arbitration award on 


the west coast, war not the consequence of that award 
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requirement that the ARA employers make up within a very 
short period of time the existing past service liability 
of that pension plan? 

A That is my recollection. 

Q That was applied on the east coast in the AR/.? 

AK As a result of another arbitration award. 


e) Tt was at that point that you became concerned 


that the other unicens would seek that as a “me too" benefit? 


A It was not a hypothetical concern. Fol lowing 
the ARA award, I was approached. 
By whom? 
By, I believe, the MEBA saying there was a great | 


with respect to funding because of trat ARA 


Was it not at this point that Mr. Lee Pressman 
entered the picture with his 15 and 25 year concept? 
A It was as a consequence of the ARA award that he 
made the proposal with respect to the 25 and 15 years. 

Q Was it not the concept of the award that this 
amount of the past service liability was the obligation of 
the then existinj employers for services already performed 
for those companies? 

A I don't think I understand your question. 


The past service liability which was the subject 
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of the arbitration award was liability that had accrued for 
the employers arising out of work done prior to the award? 
A For the employees? 
@) Yes. 
A That's correct. 


By the employees for the employers prior to the 


Right. 


THE COURT: When you say the award, I don't know 


what you are talking about. | 
i 


J 


MR. SOVEL: ‘The arbitration award in the ARA that 
directed the funding of the past service liability. 
THE COURT: I would assume it would be to 


satisfy the liability for pension rights relating to time 


not just before the award, but before the contract. 
MR. SOVEL: Already accrued as 4 result’ of the 
time the plan was established as against the prior time the 


credit was given. 


THR WITNESS: Not prior to the contract, prior 
to the setting up of the plan. 

TUE COURT: Did al] these plans for all the 
unions come into being about the same time? 


THE WITNESS: I believe so. 


THE COURT: You were talking about the ARA 
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2 i arbitration being about 1965. 
il 
3 i THE WITNESS: ‘'66 or ‘67. I'm not sure. 
| 
4 i THE COURT: TI take it then that this ARA 
5 


pension plan had come into being around 1951? 


| 

} 

| 

' 

THE WITNESS: I believe so. | 


6 
7 THE COURT: So I guess it is implicit that in the 
6 ! 15 or 16 years since the inception of the pension plan, the 
8 | ARA had not fully paid up its liability for past service? | 
10 || THE WITNESS: When vou say the ARA had not paid | . 
NM | up, the industry had not paid it up. | 
i 

2 | THE COURT: Had they paid anything at all? Were 
13 | they almost paid up or was it still very biq amounts that |" 

ae ” had to be paid up? | 
15 THE WITNESS: Very big amounts. | 
16 | Q Millions of dollars? | 

: me | 

! A Millions of dollars. 

18 | 


0 The concept as Mr. Pressman developed it of the | . 


| 
| : 
19 15 and 25 year funding, was it those companies that had older| 


| ‘ 
| ships and therefore might not be around the industry very | 
21 | long would have to pay up their share of that past service | 
a 2 | liability quicker over the five year period whereas the a 
‘ 3 | panies that had newer ships that had a sign of being around 
2% a longer time would be given the 25 year? 
25 


MR. COHEN: I object. Leading. 


| 
| | 
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MR. SOVEL: This is cross examination. I didn’t 
call the witness. I am allowed to lead. I am not putting 
words in this witness' mouth, believe me. 
THE COURT: I don't thin. you are. 
Hasn't he said that? We dar't have to have 
repetition. We have had that two or three times. 
If you have a new point, get it out. 
ra) Mr. Silver, you were asked yesterday, if any 
of the companies represented by you fell into that catecaory 
where they had 15 year funding 4s distinguished from 25 year 
funding. Was not United Fruit Company then a member of MSC? 
A That's correct. 
Q And they had an older fiert? 
They were on 15-year friding basis. 
THE COURT: When are you talking about now? 
THE WITNESS: About 1967, your HOnor. 
THE COURT: Their fleet, did it average ~~ 
THE WITNESS: It averaged over twenty years. 
They had a rather large fleet at the time? 
xt believe so. I don't remember the precise 
numbers. 


Q At the 1968 meeting to which you testified that 


occurred in Boca Raton, Mr. Leight of the actuaries, of the | 


firm of Martin Siegel, actuaries for the plan, reported that 
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there was a decline in the num of man days or the number 
of man days wétre declining. 

A That's right. 

Q Do you recall what the source of that decline 
was? Had the types of jobs were going out of the industry 
cr were disappearing at that time? If my question is not 
clear -- 

A I think I understand your question but I don't 
think I know the answer. 

If you are referring to the passenger ships then 
I think that was anticipated that many of the jobs -- all of 
the jobs were going to be eliminated if passenger ships were 


eliminated and that would be all the women that were working 


aboard those ships as stewards and so~forth. 


Q The hotel-tvpe personnel? 


A Yes. 
Q Aetually as of 1968 many or a good many of tha 
passenger ships were still operating, if you recall? 


A I don't know the numbers. I know there were 


Q In sAdition johs were being eliminated as a resul 


| 

{ 

' 

| 

' 

{ 

| 

passenger ships operating. | 


ef automation? 


A That's correct. | 
Q Was there any, to your knowledge, substantial —- 
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of jobs due to sale and transfer? 
A 1 don't have any recollection of that. 
0 At that meeting or some time after that, after 


Mr. Leigh reported on the decline of the man days there was 


an indication that the NMU might look for a different type 


of funding metr.od? 

, %; COURT: Mr. Sovel, I think you have certain 
things that you know about and I am sure you have «itnesses 
that know about that. Rather than try to get a lot of 
statistical materials and industry materials out of this 
witness, put on your Own witness. It will save us’ time. 

MR. SOVEL: I am almost through. I want to 
develop a couple of more points. 

Q The guarantee concept of the minimum amount of 
contributions that was the conception of Mr. Pressman? 

A That's correct. 

2. Mr. Pressman never discussed with you any alter- 
nat ve method of funding such as power tonage or proposed 
that? 

A He did not. 

Q So that the creation of the funding concept was 
in no way related to the abandonment of a power tonage 
formula? 


MR. COHEN: Objection. 
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witness to anybody or a friendly witness. But I do think 


THE COURT: I don't think this is a hostile | 
that the . ‘tness.should testify and not the lawyer. | 


Let's not have any more leading. It {is dangerous), 


whoever the witness is. 


concept of basing contributions on power tonnage? 


| 
| 
Q Was the guarantee concept ever related to the | 


A Mr. Pressman never mentioned power tonaqe. 

Q Is there now or has there ever been any agreement 
between the Tankers Service Comnittve and the NMU with respect 
to imposing contract term on indeperdents? 

A Never. 

Q How abeut any such agreement with the Maritime 
Service Committee? 

A Never. 

6) Mr. Silver, I show you Fxhibit 13 in evidence. 
The booklet itself is what? 

A The booklet is the agreement between various 
tanker companies and the NMU June 11, 1969 to June 15, 1972. 
(@) The booklet itself is not limited to Tanker 

Service Committee? 
MR. COHEN: Objection. 


No, as far as I know. 


MR. SOVEL: Thank you. T have no further 


* Ye * 
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then object. Instead, he offers the document. That's when 
he offers the hearsay statement. That's when I object. 

THE COURT: I am not certain about the authen~ 
ticity of the document. It was received by Mr. Silver. He 
does not receive documents that have no meaning. 

MR. SOVEL: I can't cross examine the person 
whoge utterances he is offering. 

THF COURT: You should have objected. 

MR. SOVEL: I don't know whether he is going to 
be eliciting a hearsay statement until Mr. Silver says he 
said something or heard something. 

THE COURT: That was the subject of his ques- 
tioning. 

MR. SOVEL: I don't know whether he is going to 
say yes he said something or no he didn't. If he said no 
he didn't, there is no objection to be made. 

THE COURT: Let's go. 


(Commerce Fxhibit 40, received in evidence. ) 


(@) Just to make sure Mr. Silver, do you recall 


whether or not you or any other representative of the MSC or 
TSC had any negotiations with the NMU or discussions with 
the NMU in 1968 concerning the sale and transfer type 
clause? 


A I don't helieve so. 
k *& &€ 
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guarantee, are only a couple and he can get out of here 
before the recess. 
RECROSS EXAMINATION 
BY MR. SOVEL: 

Q I show you Exhibit 40 for identification. Is 
this a record made by the TSC by your office? 

A My office makes such minutes of the meetings. 
I would be guessing -~ 

Q I don't want you to guess. 

A I can't tell you. 

Q Were any meetings ever held at the request of 
the companies in Miami by the unions? 

A Not to my knowledge. 

MR. SOVEL: I move the exhibit be stricken, 
your Honor. No foundation laid that it is a proper business 
record. 

THE COURT: Motion denied. 

We will take our recess now. 


(Recess taken.) 
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if I have an objection. These documents are here in court 
this morning. They could have told me they were going to 
put these things to me. I will answer them as promptly as 
I can over the noon recess. 
THE COURT: You do that. Thank you. 
MR. COHEN: Thank you, your Honor. 
DIRECT EXAMINATION 
BY MR. CORER: 
QO Are you employed? 
A Yes. 
Q By whom? 
A Vernitron Corporation. 
a) What is your position with Vernitron? | 
A President, chief executive officer and chairman | 
of the board. | 
Q How long have you been affiliated with Vernitron? | 
A Since the third or fourth quarter of 1968. 
Q What was your previous employment? 


A I was president and only stockholder of a company 


| 

| 

\ 

called Scientific Equipment Manufacturing Corporation. | 


Q What was the business of that business? 
A Manufacturing of equipment. 
Q PRior to 1970, did you have any involvement. with 


the maritime industry? 
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A No. 


@) Do you know the relationship if any, between 


| Vernitron and Commerce? 


A At what time? 
Q Right now. 
A Yes. 
What is the relationship? 
Vernitron {s the only stockholder of Commerce. 


In 1970 what was that relationship? 


Same relationship. 
When did you become president of Vernitron? 
A Near the end of 1970. | 
(@) What was the financial condition of Vernitron 


at that time? 


A Very poor. 

MR. SOVEL: Objection. 
THE COURT: Objection. 

Q Without: burdening the Court's time, can you give 
some detail? 

A vernitron Corporation owed a lot of money to 
short term hanks and long term banks. vernitron Corporation 
was losing money and was about. to show a large loss for the" 
year of 1970. The short term banks were demanding their 


money and there vere meetings at this time where the short 
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term banks were demanding their money, as I say. 

Q Did there come a time when vernitron made a 
decision to get out of the shipping business? 

A In the third or fourth quarter of 1970 I became 
aware that Vernitron made this decision to get out of the 
shipping business. 

Q Was the fact of its ownership of Commerce its 
only involvement in the shipping business at this time? 

A The ownership of the stock in Commerce was its 


only involvement, yes. 


ca) Did there come a time that you personally became | 


involved in any efforts to sell the assets of Commerce? 
A Yes. 
9) When was that? 
A The third or fourth querter of 1979. 
@) Did Commerce have a president at this time? 
Yes. 
What was his name? 
A Milton Pilalas. 
Q Referring to the period of November, December , 
1970, was Mr. Pilalas involved in any efforts by Commerce 
to sell the vessels? 
A I can't give you the exact time, but when I 


became involved in selling the assets of Commerce I told 
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Pilalas he was not involved with selling the ships at that 
time. 

Q Why was that? 

A Because Mr. Pilalas was interested in buying the 
ships himseif and it would be a conflict of interest. 

Q Were you personally involved in the negotiations 
of this contract of sale for the sale of the vessel Barbara 
to Vantage Steamship Company? 

A Yes. 

Q Did you learn at some time subsequent to the 
execution of that contract of sale that the NMU was demandina 
arbitration in connection therewith? 

A After the signing of the contract? 

Q of sale. 

That the NMU was demanding arbitration? 
Yes. 

A Yes. 

Q Describe the circumstances of how you first 
learned that. as best you can recall. 


A In Great Neck, early in February, I imagine, 


or the end of March, or in January, rather -- January or 


early February ~~ David Cohen came into my office and said 
the NMU has phoned. 


MR. SOVEL: Objection. Hearsay statements. 
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MR. COHEN: Not for the proof of the phone call. 
THE COURT: Just to prove the steps that were 
taken. I will permit it. 
This is Mr. Cohen that's examining here. 
THE WITNESS: Yes. 
THE COURT: He did what? 
THE WITNESS: At the end of January or early 


February, around that time Mr. David Cohen came into my 


office and told me that the NMU was demanding immediate 


arbitration and whether he showed me or I saw right after 
that a text where the union requested immediate or requested 
arbitration within 24 hours -- I'm not sure of the exact 
wording. 

Q Did you take on any responsibilities in dealing 
with the demand for arbitration? 

A Yes. 

.@) How did that come to pass? 

A Somebody in David Cohen's family became 211. 
I think there was an operation. I am not sure. But David 
Cohen had to leave immediately. I think he left before I 
saw the 24-hour request. I'm not sure. 

But I had to decide how we would handle an 

arbitration without David Cohen who had left the office and 


I called -- first I called Mr. Simon. 
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Q HE was the lawyer on the contract of sale with 
Vantage? 


A Yes, 


I called Mr. Simon and told him about the phone 


call, the telegram, that the union wanted arbitration within 
24 hours and David would be out for a few days and if he 
could put off the arbitration until David Cohen gets back. 
Then I called Mr. Phil Corletta of Vantage and 
told him -- 
MR. SOVEL: If your HOnor please, I don't know 
how the witness is proceeding as to any hearsay statements. 
THE COURT: Objection overruled. 

Q Continue. 

A Then I called Mr. Phillip Corletta of Vantage 
and told him about the request for arbitration. I told him 
that David Cohen was out and I told him to take over since 
he would be responsible for any union questions that might 
come up. 

Q Was that. your understanding? 

A IT was my understanding. 

MR. SOVEL: Objection. 
THE COURT: Overruled. 
What next happened? 


I'm not finished. 
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Add what you want. 


Mr. Corletta asked me where the ship was and I 


MR. SOVEL: Objection. 

THE COURT: I am receiving the whole narrative 
of what happened to show the facts of what happened. 

MR. SOVEL: So I won't have to burden your Honor 
with a continuing objection, may I have one with respect to 
any hearsay statements? 

THE COURT: Yes. Overruled. | 

A (Continuing) I spoke with Mr. Corletta on the | 
phone and Mr. Corletta did not seem too worreid about the | 
arbitration. The only worry was that the ship was either | 
entering a port in Spain or in a port in Spain and he was 
worried that the union might strike in dunia: 

He said that the arbitration should be after the 


ship leaves Span and arrives in New York where he, who has a 


with the unions in the morning, and that he would also like 
to have the arbitration af€erwards. 


Since David Cohen was away it fit with my own 


| 
very smart lawyer, would have no problem handling and a 


timing. 
I got a call from Simon who told me that -- I am | 


not sure where he got the information, he told me where he di 
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get it, but I don't remember -- that the arbitration was 
set for February 8th. 

Q What next happened in respect of anything to 
do with the NMU and the question of the contract of sale 
with the Barbara? 

A A few days later David Cohen came back to the 
office and said "We are involved with the arbitration. The 
NMU is arbitrating with Commerce and that we haveto see 
Vantage," and so we called -- I called Corletta again and 


I believe during these conversations I had Mr. Levine on 


Q Who is he? 

A Bernard Levine is an advice chairman of Vvernitron| 
and a chief financial officer. 

(@) You mentioned Great Neck earlier. Is that the 
corporate office? 


A That's the corporate office of Vernitron. 


We called Mr. Corletta and we told him that. the 


arbitration has come up fairly soon and we needed his help ant 


i 
we would like to have a meeting and this time a meeting was 


set a. Vantage's office. 
THE COURT: What position did Mr. Cohen have at 
this time? Was he an employee of Vernitron? 


THE WITNESS: Corporate attorney. 
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Q Just to trace back a moment, Mr. Nathanson, 
prior to the demand for arbitration by the NMU, had you 
heard anything else about or received any information con- 
cerning any NMU inquiry relating to the sale of the vessel 
Barbara? 


A I saw a letter written by Mr. Pilalas to the 


Q I show you Exhibit 26 in evidencs in this 
proceeding, a letter dated January 13, 1971. Is that the 
letter to which you refer? 

A Yes. I saw this letter about a week after 
Mr. Pilalas had written it. 

Q Did you read the letter when you received it? 

Yes. 


How did you come to receive it, if you can 


A In Great Neck, I believe, that either David 
Cohen or Bernard Levine showed me the letter after the office 


received a copy of it from Commerce Tankers, the Vernitron 


office received a copy, that is, and we sat and reviewed the 


letter and we were trying to figure out what the letter said. 
Q At any time prior to December 23, 1970, had you 
ever seen any collective bargaining agreements between 


Commerce and the NMU? 
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No. 

At any time prior to the time you read Exhibit 
26, had you seen any collective bargaining agreements between 
Commerce ard the NMU? 

A Exhibit 26 is this? 
@) Yes. 
A When I read this I still had not. seen it. 

The first time I saw the collective bargaining 
agreement is after the union asked for arbitration. That's 
the day I saw the blue copied book 

Q The blue book? 
A Yes. 
Exhibit 13 in this proceeding. 
Where was Commerce's office? 
A They were on Fifth Avenue and 42nd Street. 
@) Before I went back to pick up some points I 
had missed you had gotten to the point where you had come £o 


a meeting with the people from Vantage, is that correct? 


A A meeting was set up. 


THE COURT: He said they asked for a meeting. 
THE WITNESS: I asked for a meeting and Mr. 
Corletta agreed to have a meeting. 
Q Did such a meetiny come to pass? 


A That meeting did come 9 pass. 
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Who was present at the meeting? 

A Mr. Lang was there, the attorney for Vantage. 
That's the first time we met. 

.@) John F. Lang, a partner in the firm of Hill, 
Retts & Nash, I believe, original counsel for Vantaqde in 
these proceedings? 

A Yes. 

Mr. Corletta was there. Mr. Someck was there. 


A Mr. Johnson of Vantage was there. 


THE COURT: Who was Mr. Someck? 

THE WITNESS: An officer, I believe, of Vantage, 
and representing Commerce was Mr. Simon, Mr. Cohen, Mr. 
Levine, and myself. 

Q Was Mr. Pilalas at the meeting? 

A No. 

1) Vernitron and Mr. |ilalas had some differences 

to this time? 

A Yes. 

(@) Mr. Pilales was disappointed by his inability 
to have purchased the vessels? 

A Yes. 


Q Was a financial agreement reached between Verni- 


tron and Mr. Pilalas in December of A970? 


A 
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Q Was it your understanding as of December of 1970 
that Mr. Pilalas was no longer going to be connected with 
Vernitron in any way? 

A Not as of December. He would stay with vernitron| 


until the ship completed its voyage, and was turned over, 


the Barbara. 


A In December. 


| 
Q When was that understanding reached? | 
| 
Q Now, back to the meeting of March 4th. | 
To the best of your recollection, state what | 
occurred in substance at that meeting. | 
THE COURT: What meeting? 
MR. COHEN: It's February 4th. | 

T'm not sure the witness put that date. 


(a) Do you remember when the meeting was? 


A It was on a Thursday before the arbitration 


meeting which was on a Monday. I don't remember the exact 
date. I think the arbitration was the 8th and it was the 


Thursday before. I don't know the date. The 4th, if you 


(a) Tell the Court in substance what occurred at 


that meeting. 


go back mechanically. | 


A We asked Vantage to take over the arbitraticen 


since we were not familiar with the shipping industry, since 
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we were going out of the shipping industry, since we would 
have no ships. 

Mr. Lang informed us that Commerce was the one 
that the NMU was arbitrating with and TI believe MR. conan 
said he could cite some cases or refer to some cases -~- I'm 
not sure -- where the union, NMU, could arbitrate with | 
Vantage. | 

Q Did I say NMU? | 
A You said "the union." We were talking about the | 
| 
Q In relation to the answers you just gave, when at 
this meeting you are stating I am stating to Mr. Lang that. 
I am aware of preceden.is, was I referring specifically to 
precedents to the National Maritime Union? 
A No. 
MR. SOVEL: Objection, your Honor. 
THE COURT: Mr. Nathanson was at the meeting. 


MR. SOVEL: It is a leading question. The man 


answered the question already. 


| 
| 
| 
| 
| 
| 


MR. COHEN: I think it is very important, your 
Honor. 
MR. SOVEL: That's why he is lea?ing. : \ 


MR. COHEN: It is important that the record be 


absolutely clear. When I was before Mr. Kheel on the 8th met 


{ 
| 
| 


el 


sathanssr—ciises 


BS ite Ry ne 


SUAVE! Teck ia. 


oc amswer. 
¥O4 2 a 4 hir anv Hnowlecc he hac 
avout whet wee peicd at thet meetinc, put orvimuslv you can 
get from iis your etate of mint such, Sm iet‘s ask it 
UGX Asap er. AG 
UG ¥OL fare Wheat 
eit~e nee lm? 


SOVES QW jectior, 


What pasically hac 
M2, SOVEL: Onptjection. 
HE COURT: Overruled. 


What? 


What had been my practice? 


THe COURT: The subject matter. 
What kind of lawyer was I at Vernitron? 


Vernitron, you were genera) counsel. 
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THE COURT: Did he do corporate matters, labor 
law, admiralty, or patents? 

THE WITNESS: When I say general counsel, if 
anything came up which he had no knowledge of such as we 
are talking about, admiralty, he hired an outside attorney. 
This is wry we hired Simon or David Cohen. If it came to 
patent law, we used an outside attorney for patent law. 

1 believe his name was a Mr. Loveman. 

It depended on the type of case it might be. 

Q Now, we have had a long interruption of your 
narrative with respect to what happened on March 4th. 
February 4th. I would like you to go back and recite to 
the best of your ability what you recall happening at that 
meeting. 

A We asked -- I asked Corletta and you asked 


Lang to come to the arbitration. You said you had found a 


case which allowed him to come. You did not mention what the 


case was and you did not get further on the case. 
There was nothing more said what the case was 


because Lang didn't want to come. 


| 
| 
| 
| 


| 
| 
| 
| 


Corletta said that probably all the union wanted, 


the NMU, was a payment to their pension fund and welfare 
fund and if we would make such a payment probably the NMI! 


would not object to our transferring the ship to Vantage. 
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Simon said for the first time that he things 
that the union is going to go for this injunction and Mr. 
Lang said he doesn't believe the union can go for an injunc- 
tion because that would be antitrust and Mr. Someck said 
many things about it being antitrust and they could't possibly 
do this, and made a whole story about how companies can't 
stop trading. If they can stop selling ships they can stop 
trading throughout the whole world. 


Anyway, from what I understood the oniy worry, 


the only thought, in our minds, that is my mind, from what 


it might have been an illegal strike, -- but they can 


strike the ships of the company who were selling the ships 


I could see, was that the union had the power to strike -- | 
| 
| 
| 
| 


and since we had no other ships, we felt we were not involved 


and felt that Vantage should handle the arbitration. | 
We thought Mr. Corletta made a very good point, | 

however, and if that would bring peace we would try to have | 
this meeting with the NMU. 

(@) The point you said, that you were referring to, 
what point was that? 

A About contributing to the pension and welfare 
funds of the NMU. I'm not sure -- either Mr. Simon or myself 


called the NMU at the office and made an appointment for the 


next day. 
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When we went in the hall Mr. Simon went back and 
we waited in the hall for about 20 minutes ana when Mr. Simon 
came out he seid he tried to convince Mr. Corletta and Mr. 
Lang that it was possible for Mr. Corletta of Vantage to 


operate the ship with an NMU crew by having a separate sub- 


sidiary or sister corporation or a separace corporation and 


there would be no problem for them to operate it that way. 
We left -- this was outside of the Vantajde of ficel. 
we left at that time. 
@) I'm not sure I heard whether you said you or Mr. 
Simon called the union. 
A One of us did, I don't remember. 
9) From Vantage's office? 
A Yes. 
@) What transpired in that telephone conversation, 
if you know? 
A An appointment was made with the NMU. 
.@) For what day was that appointement set? 
For the next day, Friday, February 5th. 
Were you present at that meeting? 
Yes. 
Who else was present with on on behalf of Commerc ? 
Mr. Simon and Mr. Cohen. 


Who was present on behalf of the NMU? 
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A Mr. Barisic, Mr. Spector, either Mr. Phillips 
or Mr. Sovel or both -- I get confused sometimes between the 
two of them. 
MR. SOVEL: Thank you. 
MR. COHEN: Mr. Phillips' jobs. 
THE WITNESS: I'm sorry. 
A (Continuing) Part of the meeting a Mr. Walker 


was in, part of the time. 


9 To the best of your ability, please tell the 
Court what you ea as to what transpired at this 
meeting with the NMU. 

A vie told the people at the NMU our problems, 
our financial problems. We told them it was very important 


to Vernitron that we proceed with the sale of the ship. We 


almost had no choice; that if we can't sell the ship we might 


have to go bankrupt. It was that bad. 

We asked them how we can stop having arguments 
or discussions, any problems, about. selling the ship. Again 
cn my mind was the word "strike," I had heard from Mr. 
Corletta. I asked them if we could contribute and make up 
for any losses they might have in the pension and welfare 
funds and we would contribute. 


Mr. Barisic said that the amount is much more tha 


| 
| 
, 
| 
| 
| 


IY had in mind and it was not necessary because there was no 
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problem since Vantage could operate both the SIU And NMU 
and he described the same thing that our attorney, Mr. 
Simon, had described the night before. That Vantage could 
form a separate subsidiary or a sister company and operate 
the ship with an NMU crew, and our discussion went on 
where examples were given, whether I asked about Texas City 
about thattime or they brought it up, but Texas City Refining 
was mentioned as a good example since Commerce had sold the | : 
Thalia to Texas City Refining and this company had both | 
unions, the SIU and the NMU. 

(a) Had you been involved in the negotiations of the 
sale of the Thalia? 


A Yes. 


Q At any time during those negotiations had any 
union problem been raised? 


A No. 


to Texas City what union arrangements Texas City had? 
MR. SOVEL: Objection. 
No. 


THE COURT: Overruled. 


Q Did you know when you sold the vessel Thalia 


I interrupted your narrative. 
What else happened at the meeting with the union? 


I think I said thet they told me that Texas city 


| 
| 
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was a very good example since they had both unions and 


Vantage could therefore have both unions... 
Q Did you believe that? 
A At that time or now? 


SOVEL: Objection. 


| 
| 
THF COURT: Overruled. | 
At that time. | 
At that time I believe that, yes. | 
THE COURT: Who told you this? | 
THE WITNESS: Mr. Barisic. | 
THE COURT: Mr. Barisic was discussing the example 
of the Thalia? | 
THE WITNESS: Yes. | 
THE COURT: What did he tell you about that | 
again? | 
sie WITNESS: Texas City was an example of a 
company that operated with both unions, and that Vantage 


could do the same. 


16) Were the other representatives of the NMU present 


A They were all present but I am not sure about Mr. 


Walker. He go’. up several times. He walked out. I'm not 


| 
when Mr. Barisic said that? | 
| 


sure whether he was present. 


Q What else happened at the meeting of February ~ 
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if you can recall? 

A We asked people from the union if we can'use a 
phone at the union to make some calls and th y told us to use 
that same -- it was a large meeting room of some kind. I 


don't know what they call it. We used that large room and 


they left. 


Mr. Simon called Mr. Corletta and Mr. Simon told 


Mr. Corletca -- 


| 
Q WAs this within your hearing? | 
A Yes. I heard Mr. Simon tell him this: | 

He told him the NMU has confirmed what Mr. Simon | 


had told Corletta that Vantage could operate with both unions 


and there is no problem. | 

Mr. Simon argued with Mr. Corletta for a while | 

and then I asked if I could talk to him. | 
I took the phone and spoke to Mr. Corletta and 

he said in no way would the SIU let me operate with both | 


unions. I can't. I can only have the SIU. If I buy any 


both unions. 

I asked if I could go up and see the SIU with 
him and he said "No, you can't. I will not go up to the 
SIU with you. I can't do that." 


Q Did he say anything about going to see the SII) 


ships I have to put the SIU on there. I can't operate with 


703a 
pglt Nat»anson-direct 


himself? 

A He said my contract doesn't not allow me to 
operate with any union but the SIU. That's how it was left. 

Q Is that the end of your telephone conversation 
with Mr. Corletta? 

A I think we repeated the same thing several times, 


but nothing different. 


i] 
Q Nid anything else transpire between yourself and 


representatives of the NMU on this day? 


A No. 

MR. COHEN: Your Honor, this examination should 
go beyond the lunch hour. I don't know what your 
intentions are. 

THE COURT: Let's go to one o'clock. 


Q Did there come a time when you had any additional 


meetings with representatives of the NMU? 

A Oh,yes. 

Q When was that? 

A I can't give you the date, but after the injunc- 
tion and before the end of March I was at the union one time 
and then -- 

Q Who was there? 

A I was there twice at the ufdjon. 


The first meeting? 
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THE COURT: You have completed the meeting of 
February 5th. When was the first time you were up at the 
union besides this first one? 
THR WITNESS: Somewhere between ~~ after the 
injunction and before the end of March. I'm not sure of 
the date. It could have been around March 20th minus a 
week or so. 
Q The first meeting subsequent to February 5th, 
who was there? 
(Commerce Exhibit 52, marked for sdaebveicneien) 
A Mr. Barisic and Mr. Wall and Mr. Sovel. | 
@) How did the meeting come to take place? Who 


set it up? | | 


A I am trying to start from the beginning. Let me 


We had a ship in Mobile that was costly. We were 
paying and paying. 

THE COURT: You're talking about the Barbara? 

THE WITNESS: Yes. We were paying and paying. 
We had an injunction from the union and could not sell to 
vantage. We had a contract with Vantage and could not s2l) 
to anybody else. We were sitting there like a eitting duck. 

vie got a er from Mr. H1lix, a ship's hrover. 


MR. SOVEL: Objection to anything Mr. Blix may 
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have said. 

THE COURT: Overruled. 

A (Continuing) We got a call from him sayins he 
had a company who was willing to buy the Barbara if I were 
willing to sell it foreign. 

We had reviewed the sale of the Barbara in 
selling it domestically with Mr. Blix and Mr. David Cohen 
previously and found to get all the right combination of 
unions to sell a ship limited the sale in such a way it 
was almost a must to sell it foreign. 

THE COURT: When did you make: this review? 

THE WITNESS: With Mr. Cohen and Mr. Blix at 
Blix's office, several times. We were try_ng to find out 
where we might sell it. 

Q Refore or after granting the injunction in this 
proceeding? 

A After the injunction. 

(Commerce Exhibit 53, marked for.identification. 

A (Continuing) People wanted to buy it foreign. 
It was at a lower rate than the Vantage but it would have 


stopped the bleeding but the Vantace contract -~- 


MR. SOVEL: Objection to the characterization. 


A (Continuing) Tt would have. There is no 


characterization. 
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MR. COHFN: rlease. 

TH? COURT: I overrule that. 

A (Continuing) Our contract with Vantage did not 
allow us to sell it. We wanted to get a release from Vantage! 
at this time. 

Mr. Cohen then sent a telegram ~~ I belteve it 
was a letter or a telegram ~~ time was of the essence -- 2a 
telegram to the union asking for a meeting. I believe I 
waited a day or two and got restless and called Mr. Barisic 
up directly. 

THE COURT: After you heard from Mr. Blix ahout 


a possible foreign buyer you telegramed the unjon? 


it was a telegram. 


TU COURT: Then you called Mr. Barisic? 


THE WITNESS: Mr. Cohen sent a telegram, I ~ 


TUR WITNESS: Yes. 
THE COURT: What. happened in that call? 
THE WITNESS: I asked for another meeting. 
Mr. Barisic called me hack and granted the 
meeting very nicely. 
Q Tt show you Mr. Nathanson, a one-page memorandum--~ 
A I am trying to think of the name of the foreign 
buyer and we had it in writing from Mr. Blix. I can go 


through some papers and find them. 


x *« * 
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forth, hearing transcripts, in any of these litiqated 
matters including the cases I am now trying. Fix on 
what should be part of the record of evidence in the trial 
before me and let's gat those marked as exhibits ‘so we have 
them in order. 

I am sure I will want to have all the papers 
that were submitted to Judade Frankel, ant transcript of 
hearing, and papers nitted to Judge Wyatt, any 
applications about stays or any of that. They should be 
formal exhibits. 

Let's ao with the witnesses. 

MR. BFRGEN: We wanted to interrupt Mr. 
Nathanson and have Mr. Schulman testify. 

THE COURT: All right. 


HOWARD SCHULMAN, called as a witness 


by Defendant-Counterclaimant, being first duly 


sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. BERGMAN: 

QO Mr. Schulman, are you an attorney? 

A yes. 

0 fou are admitted to practice in the courts of 
the State of New york? 


A Yes, sir. 
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Q Can you tell os che name of your firm? 
A Schulman, Berbanel & Schlessinger. 
(@) Are you counsel to the Siu? 
A That is one of our clients and I am aeneral 
counsel to the International. 
fe) Tell us what other unions you are counsel to? 
MR. SOVEL: Objection, your Honor. 
THE COURT: What difference does it make? 
MR, BERGMAN: I wanted to show he had other 
experience in labor law. 


THE COURT: I will sustain the objection. 
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Q Mr. Schulman, are you familiar with Article I, 
Section 2 of the National Maritime Union's 1969 collective 
barqaining agreement, the article which is the one that 
provides that if a vessel is transferred by an NMU company 
to another company, that the seller must qet an undertakina 
from the buyer that the NMU will continue as the 
representative of the seaman, the unlicensed seaman on that 
ship? 

A That has been referred to by me as a clause which 
requires that the contract follow the vessel. yes, I am 
familiar with it, ina qeneral sense. 

.@) Was it common knowledge in the maritime 
industry in 1969 at the time this provision came into 
effect that the NMU had aotten this provision in collective 
bargaining? 

A I can't tell you of my own knowledae if it was 
as such in the industry, but I know it was quite ccmmon 
knowledge as far as my client was concerned, and I assume, 
obviously, the industry. 

0) Is Vantage Steamship Company, the corporation, an 
SIU company? In other words, its employees are 


represented by the SIU? 


A The Vantage group, 48 they are referred to, had 


collective bargaining agreements with the affiliate of the 
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Seafarers International Union of North America. The 
particular affiliate involved -- it gets confusing -- is 
the Seafarers International Union of North America, 

Atlantic Gulf Lakes and Inland Water Districts. It is 

that entity which had and still has a contract with Vantage. 


THE COURT: Can I have the question and answer 


(Record read.) 


Q Mr. Schulman, can you tell us when you first 


heard about the contract of sale between Commerce and 
Vantage with respect to the vessel Barbara? 
A About four years ago. That would have heen 
January, February 1970. 
OQ 19712 
A 1971, yes, that's right. 
0 Do you recall how you first heard of this 
contract of sale? 
A My client told me. 
QO The SIU? 
Yes. That's my recollection. 
THE COURT: How did you hear about it? 
THE WITNESS: My client. 
Do you recall who trom your client told you? 


I think it was Joe DiGeorgio who was at that 
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I think, headquarters representative. 

Q Does information with respect to the sale of a 
vessel or theproposed sale of a vessel in the maritime 
industry spread pretty quickly in the industry? 

A That has been my experience, yes. 

Q There are really no secrets about -- 

MR. SOVEL: Objection, your Honor. 
MR. BERGEN: Can I finish my sentence, please? 

(@) There are really no secrets about the sale or 
proposed sale of a vessel in the maritime industry? 

A That's what my experience is. 

MR. SOVEL: Objection. 
THE COURT: I sustain the objection. He said it 
spreads quickly. That's enough. 

c@) pia there come a time when you heard that there 
was a dispute with respect to this contract of sale? 

A Yes. 

Q Can you tell us when you first heard that? 

A My first knowledge of the dispute, I am trying to 
fix the time, was about the time that Theodore Kheel had 
issued an award under the collective bargainina agreement 
ak the NM, 

My understanding was that he was the impartial 


umpire under the NMU's collective bargaining acreement, and 
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that he had issued some award which was being taken before 
Judge Frankel for confirmation. 

It was about tht time, is my first recollection. 

0 Do you recall how you heard about Mr. Kheel's 
arbitration award? 

A It is hard to recall. I think the client 
mentioned something to me, or it may have been in the paper. 

ce) What involvement, if any, did the SIU have in 
this dispute after the arbitration award by Mr. Kheel and 
up to the granting of an injunction by Judae Frankel? 

A Initially we were observers. By "we," I mean my 
law firm and partners and representative of my firm. We 
were observers at proceedings had before Judqe Frankel and 
Judge Wyatt. 

We also participated as a party in interest in 
making representations before the National Labor Relations 
Board. I quess that would be about our participation. 

OQ Can you describe in a little more detail what 
your role was before the National Labor Relations Board? 

A Yes. 

MR. SOVEL: Objection, your Honor. 

THE COURT: Overruled. 

QO Maybe first, can you tell us how this matter came 


on before the National Labor Relations Board? 


sass caeesacneencernmmmmctmnntientoesiit 


nunnery tatsinnna at itsiincanmnnnowinne eee 


\ 
| 
| 
| 
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A Charoes had been filed, as I understand it, by 
either Vantage or Commerce, I don't know which, with the 
National Labor Relations Board claiming that the contract 
which the NMU had, particularly the clause which you refer 
to as the undertaking clause, was violative of Section 8-F 
of the Taft-Hartley Act. In other words, it was a hot carqo 
provision. 

As far as our office was concerned, under the 
provisions, as we understand labor iaw -- 

MR. SOVEL: Objection, your Honor. 

THE COURT: If this is just background -- 

THE WITNESS: Just background. 

THE COURT: -- to what you did before the NLRB, 

I will allow it as for that. 

A (Continuing) Our understanding was that the 
Federal Labor Law concept of fleet-wide units was 
applicable in this particular case, which meant in substance 
that when a labor organization has a collective barqaining 
agreement -- 

MR. SOVEL: If your Honor please, I really have 
to object to that. It is not factual testimony. It is not 
proper testimony. 

THE COURT: I am listening to this man strictly 


to give me background for what he did before the NLRB. Tf 
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he explains what he was thinking at the time, that is 
quite all right. 

A (Continuing) As we understand the decisions of 
the Labor Board and the various courts, in maritime, where 
there is a fleet of vessels, one or more ships, and that 
company has collective barqaining agreements with a union, 
and then that company purchases another vessel, the vessel 
as an entity accretes to what we cali the fleet-wide unit 
and it is the employees, I should say the members of the 
union that have the contract with the purchasing company 
who are entitled to man that ship as part of the fleet. 

Therefore, we took the position that Vantage 
being an Siu contracted employer, with the fleet-wide unit 
concept in effect, the purchase of that vessel would 
constitute part of the fleet which was represented by the 
SIu. 

Therefore, we had what appeared to us to be a 
prospective if not actual interest. We made that 
representation to the Labor Board who were fully 
knowledgeable of it, and they permitted us to make 
representations in support of our position, which we did. 

MR. SOVEL: If your Honor please, I will object 
to anything about “knowledgeable” with respect to the NLRB. 


THE COURT: I suppose if they -- you told the 
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NLRB of your position, is that right? 
THE WITNESS: Yes, sir. 
THE COURT: They listened to you? 
THF WITNESS: yes, sir. 
THE COURT: You are saying that you took the 


position that if this vessel were transferred, you would 


have the right to man it with SIU people, basically, isn't 


that it? 
THE WITNESS: yes, your Honor. 

ce) Did you advise Vantage of his position, Mr. 
Schulman? 

A As to our position? 

0 Yes. 

A Oh, yes. Quite clearly. 

(8) Did there come a time when you were advised hy 
Vantage that there was some attempt being made to resolve 
this problem about the sale of the Barbara? 

A Yes. 

fe] Do you recall when that was? First of all, was 
that after Judge Frankel's preliminary injunction was 
issued? 

A To my recollection, yes. 

Oo Can you place it in time, please? 


A I think I can. It was approximately in February, 
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because I had been down to some AFL-CIO meetinas unrelated 
to Maritime, other labor organizations, and my recollection 
is the first time was when I met Phil Corletta who was one 
of the principals in Vantage at the Seafarers Hall in 
Brooklyn. 

I had been told, I think again by DiGeoraio, 
that there was an issue concerning this vessel. 

MR. SOVEL: If your Honor please, again, hearsay 
objection to anything the witness told him. 

THE COURT: I think you are really wasting time. 
What I am interested in is getting the whole story of who 
did what. 

Now, Vantage was an actor in this. Inevitably -- 
apparently the SIU had some transactions with Vantage, and 
it has nothing to do with the hearsay rule at all. 

I want to know what everybody did, and actually 
part of what they did was to say things. 

t@) Can you continue, Mr. Schulman? 

A Yes. I then told Phil Corletta that I had been 
informed there was some problem about him taking title to 
the vessel and that he was contemplating taking title to 
the vessel, as we are informed, and then somehow, either 
chartering it out or handling something indirectly -- I 


said to him at that time that in my opinion, if that would 
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take place, that would constitute 4 violation of the SIU 
contract. 

It would also be contrary in our judaqment to the 
tleet-wide doctrine in law, and that I would recommend that 
in all probability, ™y client would resort to any and all 
of its remedies from strike to unfair labor practices, OF 
whatever the phrase may be. 


That's one conversation I had with him. 


This is the time you met him in the Union Hall? 


That's correct. 
THE COURT: I am not clear. you had heard about 
what proposals for settlement? 


THE WITNESS: DiGeorgio told me there was some 


| 
talk, that vantage had difficulty in takina title to the | 


ship and that there was a discussion of perhaps havina 
Commerce -- I didn't know the particular name at that time, 
but the seller, which was an NMU operator, operate the ship 
on behalf of Vantage either throuch some charterina or 
comparable arrangement where vantage, however, would be the 
owner of the vessel. | 

That was the gist of what was told to me. | 

1 then told Corletta what I just testified to, | 
that as far as I was concerned, as. I saw it, and I so 


advised my client, that would violate our contract. It 
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would be doing indirectly what under the contract is quite 
clear cannot be done directly. 

Purthermore, it would violate the fleet-wide 
concept, and that I would recommend and had reason to 
believe that our client would strike him, file unfair 
labor practice charges, OF perhaps an action under 
Section 301, whatever multiple remedies were available. 

ce] Do you recall at this time that one of the 
things or one of the proposals mentioned was the 
possibility that title would be taken to the Barbara in a 
subsidiary corporation of Vantaqe? 

A In all fairness, I can't say at this time I 
specifically recall that, but the gist of it was that 
Vantage would own the ship, and they worked some arrangement 
out where Commerce would operate the ship and they would 
participate somehow in the realized profits or whatever was 
gained by it. 

That, to me, was an out-and-out subterfuce, and 
I so told Corletta. 

QO Were there some later discussions between you and 
Mr. Corletta about proposals to try to resolve this 


dispute? 


A Yes. Later on his attorney, John Lang, met 
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QO Can you place this in time also, please? 
A I would say several weeks after my initial 
conversation. 
THE COURT: When was the first talk with 
Corletta? 
THE WITNESS: I would say about mid-February, 
approximately, about four years ago. 
THE COURT: Judge Frankel's decision was March 2. 
Was this after Judge Frankel's decision? 
THE WITNESS: My second conversation was after. 
THE COURT: The first is mid-February? 
THE WITNESS: That's correct. That would be my 
recollection. 
THE COURT: Then the next was mid-March, riqht? 
THE WITNESS: Sometime after Judae Frankel's 
decision. That would be the best of my recollection. 
John Lana, Phil Corletta, myself and Joe 
DiGeorgio met at my office. The concern was fundamentally 
that there was a charter for this vessel. 
9) Do you recall who the charter was with? 
THE COURT: Who met, please, again? 
THE WITNFSS: Phil Corletta, his attorney, John 
Lang, from Hill, Betts, Joe DiGeorgio from the SIU and 


myself. We met in our library or conference room. 
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The problem as generally explained to me was 
that there was a charter already fixed for the Barbara with 
SOCAL, Standard Cil of California, which I then advised 
them -- it may have been right after that I advised 
them -- that I had heard about from another representative 
of this International Union stationed on the West Coast 
that had relationships with SOCAL, and that somehow what 
they were seeking to do -- by "they," I mean Corletta with 
this seller -- was to work something out that they could 
continue the charter. 

I repeated to him again that as lona as they 
owned that ship -- by “they,” I mean the Vantage qroup -- 
that my client would not put up with any subterfuae, that 
in substance the concept of the fleet-wide unit was very 
important to Maritime, it was the survivor, and we were not 
going to have it abridged, and that if they tried to, and 
I repeated in substance what I had told them previously, 
that our client would resort to strike, or I think I may 
have used some expression, “Katie, Bar the door," or somethi 
like that.But we would exercise whatever rights we had, 
including strike to maintain inviolate our contract and our 
members' rights to the employment. 

Thereafter, whether it was a day after or a week 


after or whatever it was, I got a call from John Lanq who 
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told me that he was trying to work something out to save 
this charter, and he said there was a telegram which they 
had proposed to send to SOCAL which would constitute the 
elements of the transaction between the parties. 

My recollection is that in substance the teleqram 
said or the underlying -- 

MR. SOVEL: Your Honor, with all due respect, I 
don't want to interrupt, but I ha * to have an objection 


to hearsay. 


THE COURT: Overruled. 

A (Continuing) The theory underlying the teleqram 
was that Vantage was not to purchase the ship. The purchase 
was to be deferred. 

In the meantime, Commerce was to operate the 
ship, and there was to be some abatement in price, until 


the happening of one or two events, to my recollection, 


either that the contract expired with the NMU or there 
would be some determination that the clause, this 
undertaking clause you are referring to, would he declared 
inoperative. 

In my discussion with Lang, I told him our 
concern, and his only right, as I see it or as I saw it, 
was where one of our employers owned the vessel, had title 


to a vessel, and then had tried to engage in some 
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subterfuge -- in this instance, as far as we were 
concerned, as much as we liked the vessel, in all fairness 
as we saw it, Vantage did not own the vessel, we couldn't 
compel them to do anything, that in effect it was a 
contract being made with delivery or title, whatever you 
want to call it, sometime in the future, and that in all 
fairness I said under those circumstances, I didn't think 
we would have any right to strike him, to sue him, to bring 
any action against them. 

That's the sum and substance oretty much of the 
conversations. 

THE COURT: I am not completely clear on these 
last conversations, who was talkina. We had reference to 
a telegram. 

@) This was a conversation, Mr. Schulman, that you 
had with John Lang who was representing Vantage at the time? 
A That's correct. He said he had this teleqram 

he wanted to send to SOCAL as illustrative that the issue 
had been solved between Vantage and Commerce, and they were 
prepared to undertake the charter. 
(0) The telegram was a way of telling SOCAL that 
Commerce and Vantage had worked out this problem -- 
THE COURT: Let him testify, even if he has to qo 


) 


over it again. 
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Just even though you are repeating, what did 
Lang say to you about -- what did he say to you? Just qo 
over that again. 

THE WITNESS: Lang said to me that the desire was 
to save what he said to me was a valuable charter. 
Obviously it must have been. 

I had known, as I said before from our West 
Coast affiliate representatives, that Standard 011 of 
California was very interested, they needed the vessel, and 
it was obvious to me that these parties wanted to somehow 
save this transaction, subject to meeting their obliqations 
to the union, that is vantage's oblication to the union. 

.@] To the SIU? 
A That's correct, to the SIU. 

Lang was explainint to me the nature of the 
transaction in light of my previous conversation in my 
office where I said any eubterfude, any nonsense, and we 
are going to have to have necessity, as I see it, crack 
down on you. 


What he was asking me in substance was would our 


THE COURT: What did he tell you had been worked 


THE WITNESS: He said in substance, it is 


| 
| 
| 
| 
| 
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ei¢fticult to remember exactly at this stace, he saic in 
eubetance thet there wouid be a transaction whereby the 
present contract between the parties, Commerce enc Varntace, 
would be mo@ified to provide that the delivery, the 
consummetion of the transaction, would not take place until 
sometime in the future. 

Durine that time there would be some sort of 
abetement in the price, sellinc price of the vessel, and 
thet dependine upon one cf two events as to when title 
would pass, Vantage would take possession,leqal possession 
ot the vessel. 

It would be either, one, when the existina NMO 
contract with Commerce expired, or when there was a 
judicial decision that the undertaking clause as referred 
to by counsel was inoperative, whichever occurred first. 

He azked me in substance that if such a deal was 
consummated, what was the SIU's legal position, whether his 


client, Vantage, would be in violation of our contract. 


i 


My position was that this was a bona fide prrchase| 


without an attempt at subterfuge and that until they took 
possession of the vessel, I did not believe as a matter of 
law we had any right to claim our contract had been 
violated or that the industry-wide unit concept had been 


abridged. 
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THE COURT: What did Mr. Lana tell you about the 
operation of the vessel under the charter? 
THE WITNESS: Commerce would operate the vessel. 
That Commerce would still own the vessel. 
QO This all occurred after Judge Frankel's order? 


A That conversation occurred after Judge Frankel's 


THE COURT: Mr. Klein? 
MR. KLEIN: I think I have just one question. 


CROSS-EXAMINATION 


decision. 
MR. BERGEN: I have no further questions, your 


By MR. KLEIN: 

ce) In either of your two conversations which you 
testified to with Mr. Corletta, was the suagest made to you 
by Mr. Corletta or one of his representatives that the 
vessel would be transferred to vantage and that Vantaade 
would then assign the vessel to a subsidiary of Vantaqde and 
that subsidiary would enter into a collective baraainina 
agreement with the NMU? 

A Y don't recall that specifically other than there 


was some astiqaestions that they work out some charterina 


arrangement, and which I interpreted as an attempt to do 


indirectly what was prohibited directly, at which time I 
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4 Qe, 


told them that if they dia that it was in violation of our 
contract and we would strike them. 

MR. KLEIN: I have nothing further, your Honor. 

THE COURT: On this evidence point, this last 
discussion of the conversation between Mr. Lang and Mr. 
Schulman, I will make it clear to the lawyers that I am not 
receiving that to establish the truth of what Mr. Lana told 
Mr. Schulman, whether or not there was some arrangement 
with SOCAL or whether there was some arrangement with 
Commerce, but I think it is admissible to show the fact 
that this witness, Mr. Schulman, heard what he said he 
heard said by Mr. Lang and particularly that he told Mr. 
Lang that that arrangement as described to him would not 
violate the SIU collective baraainina aareement. 

The thing that I am not receiving it for, and I 
quess it is true all the way through here, I am not 
receiving that evidence te prove the truth of the hearsay 
statement. 

Okay. 

CROSS-FEXAMINATION 
BY MR. SOVEL: 


Q Mr. Sehulman, vou are familiar with the concept 


of a bare boat charter? 


A yes, I am. 
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Ay 


1) Under the bare boat charter, the company 
chartering out the vessel turns it over to another company 
which then mans the vessel and naviaates the vessel? 

A That's substantially so. 

8) And that for purposes of the application of the 
tleet-wide principle, the bare poat charter is considered 
a transter of the vessel? 

A I couldn't necessarily subscribe to that. 

‘@) Recently there were a number of Navy tankers 
that were bare boat chartered -- 

MR. BERGEN: I object to this testimony, your 

really don't see how it is relevant. 

THE COURT: Overruled. I haven't heard the 
question. 

MR. SOVEL: I haven't had a chance to ask it. 

Recently -- 

MR. SOVEL: I might say it is prefaced by the 
witness' answer to the last question. 

THE COURT: Go ahead. 

Oo There was recently a group of Navy tankers that 
were bare boat chartered to some NMU contract companies 
where the charter was terminated and they were transferred 
to SIU management. 


You are familiar with that? 
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MR. KLEIN: Objection, your Honor. 

Which ones are you talking about? 

The nine Navy tankers -- 

THE COURT: We have an objection. Let me hear 
the question again. 

(Record read.) 

THE COURT: The thing is, I am not really clear 
how the bare boat charter thing fits in with any of his 


direct. 


| 


MR. SOVEL: Let me ask a different question, then. . 


e) pid you tell Mr. Corletta when you had your 
conversation with him that if he acquired the vessel and 
then attempted to bare boat charter it to an NMU contract 
operation, that you would consider that a violation of the 
SIU collective bargaining agreement? 

A Yes, and violative of the fleet-wide unit 
concept, that's correct. 

0 Is it your interpretation, then, of the 
tleet-wide principle, insofar as you had your discussions 
with Mr. Corletta, that if a vessel is bare boat chartered 
outside of the fleet operated by its employer, that the -- 
by its SIU employer, that the SIU contract must follow the 
bare boat chartered ship? 


A No, I didn't say the contract would follow at 
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all. I think you draw a distinction between units and 
contract. 

First of all, under the SIU contract, he couldn't 
do that. I don't want to get into irrelevancies. 

r@) Why couldn't he? 

A Because he would have to give notice to the SIU, 
he would have to bargain over the point. 

(@) Over the bare boat charter of the vessel? 

A No, of disposing of any vessel. 

re) One of the forms of disposal is bare boat 
charter? 

A We were taking the position he could not dispose 
of that vessel. That's part of our unit, unless he wants 
to sell it. 

Oo So you interpret your unit to include vessels 
{hat would be transferred by bare boat charter? 

A We interpret our unit as all vessels owned by 
the company. 

8) Therefore, you interpreted your acreement as 
restraining bare boat charters? 

MR. BERGEN: Objection, your Honor. 
MR. KLEIN: Objection. 
THE COURT: I don't think that's what he said. 


THE WITNESS: I didn't say that. 
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THE COURT: Haven't you said that if Vantace 
took title to the Barbara and then attempted to bare boat 
charter the Barbara to an NMU entity, that would be 
something that you would want to have the riqht to baraqain 
over, is that right? 

THE WITNESS: That's correct. 

THE COURT: I take it that in your contract with 
vantage, you had something in there about the right to 
bargain if they transferred a vessel out of their ownership, 


right? 


THE WITNESS: If they sola or transferred any 


THE COURT: Can you just generally describe what 


kind of a provision that is? 


THE WITNESS: It says before the employer may 


dispose of, transfer, bare boat, words to that effect, any 
of its vessels, it is reauired to notify the union and 
bargain over the issue. 

THE COURT: What do you mean, barqain? 

THE WITNESS: Well, sit down with the union and 
say, “Look, this vessel is goina to qo out and we realize 
you are going to lose some jobs.” 

We understand the law requires them to bargain 


with the union on that issue. 
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We may very well say to them, "Fine, we 
understand the problem you have here, that as far as this 
vessel is concerned, it is pretty much obsolete, but, 
nevertheless, there are jobs involved and these people have 
employment. We want you to pay severance pay OF we want 
you to pay something else. We want you to baraain." 

THE COURT: But there isn't any flat prohibition 


on disposal? 


THE WITNESS: No, sir, no, sir. 


BY MR. SOVEL: 


ce) Mr. Schulman, I show you a document which bears 


the title, "Freight Ship Agreement between Seafarers 
International Union, Atlantic Gulf Lakes and Inland 
Waters District,” and I ask you if it is a correct copy of 
the SIU collective bargaining agreement? 
A This is amended 1962. I can't -- 

MR. SOVEL: We will get to that. 

(NMU Exhibit D marked for identification.) 

THE COURT: What is this document, Mr. Sovel? 

MR. SOVEL: This is a document entitled, "Preiqht 
Ship Agreement between Seafarers International Union, 
Atlantic Gulf Lakes and Inland Waters District and Various 
Companies, as Amended June 15, 1962." 


It also shows on it Vantage Steamship Corporation, 
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effective date 5/5/65. 

I woulda state to your Honor it was the document 
produced at the deposition of Mr. Corletta as the SIU 
contract covering Vantaade during the period in question. 

MR. BERGEN: May I see it, please, Mr. Sovel? 

MR. SOVEL: Certainly. 

(pause) 

BY MR. SOVEL: 

6) Mr. Schulman, can you show me in that document 
the provisions, if you are able to locate them, with 
respect to bare boat chartering or sellina or transferrina 
or the definition of your paraaining unit? "your" meanina 
SIU. 

MR. COHEN: Can Mr. Sovel save Us all some time 
by directing the witness -~ 

MR. SOVEL: NO, Ican't. It is a piq document. 


I have enough trouble keeping up with the NMU aareement. 


A Section 1 aives you the scope. Section 1 of 


Article I gives you the scope. 

(0) Could you read that? 

A Sure. It talks about the company recoanizes 
the union 4s the sole end exclusive pargaining 
representative of all unlicensed personnel employed 


aboard American flaq vessels owned or operated by the 
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company or its subsidiaries. 

Section 9 of the same article provides the 
parties here to agree that the appropriate unit for 
representation purposes is the unlicensed personnel aboard 
the vessels owned or controlled as aforesaid by all 
companies listed on Appendix A and any amendments to said 
appendix as set forth herein. 

That's my understanding of the description. 

In all fairness, I must say this is not the existing 


agreement of the SIU. 


e) Mr. Schulman, when you say it is not the existina 


agreement, is it your understanding or do you have an 
understanding as to whether those provisions which you have 
just read are still part of the agreement? 
A you mean the one I just testified to? 
ce) Yes, the ones you just read. 
A yes, they are part of the aqreement, but there 
is something missing from that agreement that I don't see. 
THE COURT: Can someone ~~ what is the 
significance of the provisions he just read on the point we 
are talking about? I don't grasp it. 
MR. SOVEL: The sianificance is that they have 


said that their unit includes all unlicensed seamen 


employed aboard vessels owned or operated by the company. 
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THE WITNESS: Controlled. 
THE COURT: I thought you were « into this 
matter of what had to be done if a vessel was disposed of. 
MR. SOVEL: I am. 

6) When you say controlled, do you consider bare 
peat chartered as beins controlled? 

B Oh, sure. The term to me of control and the 
union is that if you are in a position to bare boat 4 
you control the vessel. 

0 If a company was aoing to dispose of a vessel or 
bare boat it, and I take it it is your testimony that they 
were -- the company would have an obligation to bargain 
with you about that? 

A It is in the SIU contract. I devised the clause 
and I put it in there about four years aco, five years ado. 

9 What happens if you are unable to reach a baraain, 
reach an agreement? 


A Go to arbitration, as we just did with Falcon, 


and got a couple of hundred thousand dollars for our people. 


THE COURT: Wait a minute. Under the provision 
you just read, ships owned or controlled by an employer or 
suvsidiaries would be part of the collective haraainina 
unit, ia that what you call it? 


THE WITNESS: Yes. 
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THE COURT: Mr. Sovel asked you something about 
bare boat charter and it wasn't clear to me. 

If the employer is the charterer, that is, 
receives the vessel under the charter -- 

THE WITNESS: He would be the charteree. 

THE COURT: All right, the charteree. If he 
the charteree or the recipient of the vessel under the 
charter, then you would consider that he controlled that 
vessel? 

THE WITNESS: Once it came into his control, 
pursuant to the terms of a charter. 

THE COURT: If he owned a vessel and bare boat 
chartered the vessel out to someone else, then would you 
take the position that that vessel was still controlled by 
him as part of the collective bargaining agreement? 

THE WITNESS: I would, just if I may preface one 
remark, the vessel owned by him which he attempts to 


charter out, at that point it is controlled by him and 


betcre he can dispose of it by chartering it out, out of 


our unit, he has to bargain with us. 

THE COURT: But I mean for the sake of the 
provision that you read a moment aqo, you would consider 
that when he charters the vessel out, it is going out of 


the bargaining unit, therefore, he has to hargain about 
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severance pay, and so forth? 

THE WITNESS: Exactly, your Honor. There are 
many times an employer will charter the vessel but not 
outside the unit. It is when it leaves the unit, it’s 
been our position that if you have any vessel that's qoing 
to leave our unit, that means you are taking johs away from 
the people in the unit and you have an obligation to sit 
down and bargain and resolve it, failing which there are 
multiple remedies under the law: Arbitration, strike, 


Section 301. 


} 
| 


As I just expressed t> Mr. Sovel, we just did that 
with Falcon tankers and got an award from the arbitrator 
of several hundred thousand dcllars when they bare boated 
charters out of our unit. 

BY MR. SOVEL: 

e) You bare boat chartered the vessel within the 
unit, then there is no obligation to bargain over the 
charter? 

A Phere is no damage to the unit, there would be 
no obligation to bargain. 

.) So this encourages people to bare boat charter 
within the unit and discourages them from bare boat 
chartering them outside the unit? 


MR. BERGEN: Objection. 
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THE COURT: Overruled. 

A I imagine it would depend upon how much is 
involved. 

I would assume if I wes a businessman, it 
depends, well,you know, whether the terms of the deal are 
worth resolving and paying for the lost wages or whatever 
it is contrasted to what I can make on the other deal. 

0 It is still more convenient for SIU contracted 
cunpanves to continue to deal with SIU contracted companies 
than to deal with NMU contracted companies? 

MR. KLEIN: Objection. 

THE COURT: Let me hear the question. 

(Record read.) 

MR. SOVEL: Let me rephrase the question, your 
Honor. 

QO If an SIU company bare hoat charters to another SW 
contracted company and faces no risk of violating the 
collective bargaining agreement -~ 

A That's correct. 

Q If it bare boat charters to an NMU contract 
company, the union will seek to get something in return 


’ 


for it? 


A With one caveat, and as 4 result of that 


chartering to NMU, there are joh losses in the unit, then, 
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yes, they will seek to get some barqaining over that issue. 
Q If the NMU company were to agree to take the SIU 
contract for that ship, then there would he no penalty? 
A It depends upon -~- 

MR. BERGEN: Objection to the term “penalty, " 
your Honor. 

A It would depend upon whether there is any loss -- 

THE COURT: I think you better rephrase that. 

MR. SOVEL: Let me drop what I really think. is 
mostly argumentative and a matter of deduction that we can 
all make. 

re) When Mr. Corletta spoke to you, he indicated to 
you that they were considering the possibility of Vantage 
acquiring title to the vessel and then chartering it back 
for NMU operation? 


A Well, whether it was he or my client told me or 


the second conversation, in substance, they were thinking 


bi 


of taking hw vena and then giving it in effect hack to 
Commerce to operate under an NMU agreement. 

.¢) And you told them that if they did so, you would 
take whatever remedies were available to you under your 
eoantrarct ? 

A Because we considered it a violation of our 


contract. 
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QO Those remedies include strike, claims for 
damages, whatever the host of panoply of damaqes miqht be? 

A That's correct. 

0 As a result, they decided not to go through that 
type of transaction? 

MR. KLEIN: Objection. 
THE COURT: Sustained. 

@) When you told Mr. Corletta that you would invoke 
these remedies, what did he say to you? 

A That's a good question. I am trying to remember. 
I just got the impression--I don't think there was anything 
said, as such. I think I aot the impression that because 
we took that position, he wasn't going to do it. 

But to say candidly that he said, "Okay, I won't 
do it,” that is not my recollection. 

.@) Of course, Mr. Corletta at that time was 
operating other ships under SIU contract which were 
available for you to -- for SIU to strike? 

MR. BERGEN: Objection. 
THE COURT: Overruled. 


A Sure. He had ships operating pursuant to our 


contract, that's absolutely right. 


fe) By the way, Mr. Schulman, you are familiar that 


there have been instances where there have been NMU 
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companies which through affiliates have operated SIU ships? 

A I believe there is an exception or two somewhere 
in a company called Texas Oil, and I think there is one 
other, perhaps of hundreds of ships. 

fe) How about American Fxport Lines with four 
former Orion tankers -~- 

A No, I think it is called Western tankers. That's 
one of the exceptions. 

QO They were formerly the Orion tankers? 

MR. KLEIN: I object and move to strike the 
testimony. 
THE COURT: What is your question? 

QO I was saying that one of the instances where you 
have basically an NMU contract company that has SIu ships 
being operated by U. S. American Export Lines which had 
four tankers that formerly were operated by Orion Tanker 
Company -- 

THE COURT: Where does that aet me? 

MR. SOVEL: I want to show your Honor that the 
practice, the fleet-wide principle, is not auite as 
pervasive as some people would like to -- 


THE COURT: You are talking ahout people with an 


NMU contract that may have an arrangement whereby they 


operate some SIU vessels? 
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MR. SOVEL: Yes. 

THE COURT: That isn't our problem. 

MR. SOVEL: I will withdraw it. 

THE COURT: I just can't get into that. 

Anything else? 

MR. SOVEL: No further questions. 

THE COURT: Any redirect? 

MR. BERGEN: No further questions. 

THE COURT: We will take a short break. 

(Witness excused.) 

(Recess) 

MR. COHEN: Your Honor, while I hesitate to 
interrupt Mr. Nathanson further, I fee) that our primary 
obligation is the Court time and to the witnesses who are 
not af iliated with any party. 

A Mr. Sugene O'Connor of the fganker Service 
Committee is here and I would like to call him now. 

THE COURT: Fine. ; 
EUGENE K. O'CONNOR, called as a 

witness by Defendant-Counterclaimant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. COHEN: 


QO Mr. O'Connor, are you employed? 
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Yes, I am. 
By whom? 
tanker Service Committee. 
What is the Tanker Service Committee? 
A A trade association. 
0 Are you familiar with the Maritime Service 
Committee as well? 
A Yes. 
Q Are you employed by it? 
A No. 
Q Does the Maritime Service Committee occupy the 
same offices as -- 
A We share office space. 
Q What is your exact position with the Tanker 
Service Committee? 
A Vice president. executive secretary and 
treasurer. 
Who is the president of TSC? 
John Coakley. 
Is he a salaried employee? 


A No, he is not. 


Q For what period of time have you been affiliated 


with the Tanker Service Committee? 


A 1962 to the present date. 


743a 
35-lhesb O'Connor-direct 


QO Are you familiar with the sale and transfer 


clause that appeared in the 1969 NMU Blue Book? 


A Yes. 

8) What was the first time that you became aware of 
any proposal that the sale and transfer clause be included 
in any agreement with the National Maritime Union? 

A With the National Maritime Union? I am sorry, 
please repeat that. 

(Record read.) 
Furing the neaotiations of 1969. 

Q How did you hear? 

A We concluded a sale and transfer agreement with 
the Marine Engineers Beneficial Association during the 
negotiations of 1969 and subsequently that document in 
substance -- most of it became the basis for a demand by 
the NMU that a similar document be put into their contract. 

9) Was the demand by the NMU made, if you recall, 
before or after your 1969 negotiations with the MFBA? 

A At the start of the negotiations with the National 
Maritime Union in 1969, they made a very qeneral kind of 
reference to a sale and transfer clause without the 
specifics. 

The particular clause that you are referrina to 


in the Blue Book came subsequent to the MFBA. 
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THE COURT: When you say subsequent to MEBA, what 
do you mean? 

THE WITNESS: We siaqned an aareement with the 
Marine Engineers somewhere in June which had a gale and 
transfer clause which is very, very similar to the NMU 
clause. 

Subsequent to that, our discussions with the NMU 
on economic items and on aeneral contract items,as well, 
continued. 

We sianed an agreement with them on the economic 
items shortly after the Engineers and then we continued 
discussions on the working items, including this clause, on 
into November or so of that year. 

Oo Was there any opposition within the employer 
members of the Tanker Service Committee to aqreeing to the 
sale and transfer type clauses? 

A There was no great -- there was always 
opposition to every clause that a union proposes, I think, 
but there was no great opposition within our members when 
we came to -- you are talking about the NMU clause? 

0 I am talking about both, in 1969. 

MR. SOVEL: Both what, your Honor? 

Both MEBA and NMU. 


Aside from, I would envision, the usual grumpling 
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4j Thies wee @ clause that prevented -- did you 


updexcstand that thie wes eae clause thet prevented the sale 
ot your vessels to certain other companies in the industry? 


& Prevented? Wo, It prevented the sale of those --~- 


« * ve 


O'Connor-direct 
WITNESS: They will ask to pick it up. 
. COURT: I think I get it. 
COHEN: Thank you. That's ali 
MR. KLEIN: I have no questions. 
THE COURT: Mr. Sovel? 


CROSS-EXAMINATION 


BY MR. SOVEL: 
9 Mr. O'Connor, parity is a recoqnized -- 
say problem but concept in collective baraaining, 


not? 


A yes. 


18) And it is very difficult for you to refuse 


parity to other groups of employees once you have aqiven a 


particular benefit to a particular croup of employees? 
A Yes. 
MR. SOVEL: No further questions. 
THE COURT: Thank you very much. 
(Witness excused.) 
MR. COHEN: At this time we will recall Mr. 


Nathanson to the stand. 


tr 
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HERMAN NATHANSON. recalled. 
DIRECT EXAMINATION (Continued) 
BY MR. COHEN: 

Q Mr. Nathanson, as I recall, we were up to -~ in 
terms of the narrative of your testimony -- 4 meetina in 
late March with representatives of the NMU; is that your 
recollection, too? 

A Yes. 

QO I don't remember if you told us how that meeting 
came to pass or not. 

Why don't you tell us again, if you have? 

A This was before the end of March and after we 
had the injunction and could not sell the ship or could not 
deliver the ship to Vantage. 

THE COURT: This is a meeting with the union? 

THE WITNESS: This is how the meeting with the 
union came to pas3. 

That's the question? 

Right. 

A We got a call or a note from Mr. Blix, the ship's 
broker, saying he had a possible customer for our ship. 
The customer, as I know now, was Avon. Avon is a foreian 


shipowner. 


We could not deliver the ship to -- we felt we 


748a 
De 
48-lhesb Nathanson-direct “> 


could not deliver the ship to an American company since 

we felt we could not get the right combination of unions, 
and we could not sell the ship to a foreiqn company because 
we needed a release from Vantage. 

So David Cohen, I believe, sent a teleqram, did 
send a telegram, to the union and asked for a meeting, and 
I called Mr. Barisic up and asked for a meeting. Mr. 
Barisic asked us to come up for that meeting. 

Q Have you identified the people at the meeting or 
why don't you do that now? 

A At the meeting was David Cohen, myself and Mr. 
Barisic, Mr. Wall and Mr. Sovel. 

0 All right. What happened at the meeting? 

MR. SOVEL: If your Honor please, I would 
respectfully object on the grounds of relevancy. I don't 


see on the legal issues here that what happened at this 


juncture bears on any basis on which liability could he 


imposed. 
THE COURT: Overruled. 

A We explained to the people of the union that our 
ship was at Mobile costing us money, in effect we were 
bleeding to death, we couldn't sell our ship, we had a 
contract with Vantage, the price of the ship was eroding, 


and we felt that if the union would allow us to offer the 
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i 2 


“7. <9 


ahip to Vantage without the undertakina, that Vantage would 
not buy the ship because the so-called charter had 
disappeared by then because the price of the ship had heen 
lowered by then and because we felt that Vantace could not 
pay for the ship by then. 

So they would refuse to buy it, and then we would 
be free to sel) the ship foreian. The union refused to do 


this because they said they would not aamble that the ship 


might go SIU. In fact, they were afraid the SIU micht help 


Vantage in buying that ship. 

So we were turned down -- 

THE COURT: four offer was -- you wanted to be 
able to tender the ship to Vantage? 

THE WITNESS: yes. 
THE COURT: And that's what you proposed to tne 
union? 

THE WITNESS: Yes. 

THE COURT: You said you thought Vantage would 
not be able to take it? 

THE WITNESS: I told them I was sure they couldn't 
take it. 

We thought this would position ourselves where 


they would refuse, the contract would ne -- with Vantace 


would be ended and we would be able to sell it foreiqn. 


750a 
50-lhesb Nathanson-direct edt} 


The union said they would rather have it sold 
foreign than to Vantaage and wouldn't aamble that somehow 
Vantage couid get the money up OF the SIU miqht help them 
buy it and refused to allow us to offer it to Vantage 
without this undertaking. 

THE COURT: Who said that? 

THE WITNESS: I believe it was Mr. Wall. There 
were two cross conversations. Mr. Wall and Mr. Barisic 
‘rere talking more to me. There was 4 cross conversation 
between Mr. Sovel and Mr. Cohen. 

yes, Mr. Wall, f believe, said that to me, that 
he would rather have the ship qo voreian than go through 
the SIU. 

The reason I hesitated, I was & Little mixed up 
whether this was said in an earlier meeting or at this 
meeting, but I know it was Wall who had said it and he was 
not at the first meeting, 380, therefore, it couldn't have 
been said at the first meeting, the earlier meeting. It 
must have been said at this meeting, right. 

ce) Is Exhibit 52--the telegram, which is Fxhibit 
52 -- 
A You showed this to me before? 
Q Correct, Is that the teleqram which was sent to 


the NMU at or about the date of this meeting? 


Sl~-Lniesb 
recel lection 
Tt hasn't 


egtablisgned ¢ hi mor | te 7 be 


WR. COBEN: Maybe Yr. Scvel is right. 

Have you told us everythine you remember at 

rescect to the meetinc? 

Subatantially. 

“Pp, SOVEL: Objection. ‘That's not the basis for 
eatablishina that his recollection needs refreshina. 

THE COURT: Overruled. 

9 I point out, Mr. Nathanson, there is a line in 
here which says, "Please take further notice that all our 
efforts to date to obtain a United States flaq operator 
ready, willing and able to purchase the vessel Barbara 
on commercially acceptable terms have been unsuccessful." 

Was that said in substance to the NMU at the 
date of this meeting? 

A Yes. 

MR, SOVEL: Objection, your Honor. 
Do you remember anything specific -- 
THE COURT: Overruled. 


Do you remember anything specifically about that 


0 a 
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topic? 

A yes. As I told you, we couldn't get any 
combination where we could offer it to any American -- I 
think I mentioned that before the break, that we couldn't 
get anybody to puy that ship or make us an offer with the 
right combination of unions. 

Q Again referring to Exhibit 42, and the sentence, 
“accordingly and in view of financial circumstance of 
Commerce and its parent company, we today requested from 
your counsel special dispensation from the restrictions 
imposed by Article I, Section 2 of the collective 
bargaining agreement. 


MR. SOVEL: If your Honor please, I think it is 


a very improper method of using a document. 


THE COURT: This is in evidence, isn't it? 

MR. COHEN: I am just trying to ask him whether 
he remembers -- 

THE COURT: Just a minute. 

MR. COHEN: It is 52 in evidence. 

THE COURT: It is extremely leading. If you 
want to show him the document and ask if it refreshes his 


rerallection and what is his recoliection as refreshed, 


then we get his testimony. 


MR. SOVEL: If your Honor please, it seems to me 
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that you ask the man the question, and if he says, "I don't 
recall," then you ask him, "Will this refresh your 
recollection.” 

This witness has not been asked to say he doesn't 
recall anything. He has pretty good recollection. The 
document is in evidence and it speaks for itself. We are 
wasting a lot of time on something -- 

MR. COEHN: I think we are right at the end of 
this, Mr. Sovel. 

THE COURT: Mr. Cohen wants to see if there was 
any other subject covered at the meeting. He is certainly 
free to show this witness this document and say, "Does 


this refresh yc:r recollection as to any other subjects 


covered at the meeting," and then if he says yes, he can 


testify as to his recollection without any leadina. 
We will take a short recess. You read that 
document and be ready to answer. 
(Recess) 
BY MR. COHEN: 
Q Mr. Nathanson, have you had an opportunity to 
read Exhibit 52 carefully? 


A Yes. 
(9) Does it refresh your recollection about anything 


else that might have transnired at the meeting in late 
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March? 

A Yes. 

QO What does it refresh your recollection about? 

A One, that if they released us from makina 
Vantage take the undertakirg, we would give them a release 
from all legal charges, botin ways. 

0 Who said that? 

A David said it, not me. David Cohen. And, two, 
when Mr. Wall said he waz afraid that the SIU miqht still 
take it, the SIU might elp Vantage take it, we said that 
we would still put up the money for the welfare and pension 
funds and David then eaid he would put it in writina. 

THE COURT: David Cchen? 
THE WITNESS David Cohen, I‘m sorry, your Honor. 
What did the NMU say about that? 


They would not risk that the SIU would take the 


0 Ae safreshed by Exhibit 52 in evidence, have you 
now told us everything that you remember about the meeting? 

A I beiieve so. There were some other conversations, 
as I told yeu, between you and Mr. Sove). I ati not quite 
sure what ¢hey were. I may have missed some points. 


9) Were you directly involved {1 the process of 


finding another buyer for the vessel] Barrera? Were you 
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directly involved in the process of finding another 
buyer for the vessel Barbara? 

A At all times? 

QO Were you not involved at some time ? 

A Yes. 

.@) When was that? 

A When our arbitration with Vantaqde atarted, I 
forget the date, sometime in April, I think, but YX am not 
sure. Mr. Levine took it over, Bernard Levine. 

c@) Did Commerce have a broker? 

A yes. Mr. Blix became the exclusive bruyer at 
that time, yes. 

THE COURT: I thought the call from Wr. Pir 
about Avon came sometime in March? 

MR. COHEN: That's right. I am now aoing 
forward in time. After the March meetina, the witness -- 

THE COURT: Couldn't you, instead of that kind 
of a question which doesn't mean much to me, just awk him 
what happened to the Avon thing? yeu know, let's aet a 
comprehensive idea. 

Q Did Commerce make an offer to sell the vessel to 
Avon? 

A David Cohen told me that we could not seli chat 


vessel -- 
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me we could not offer the 

you said we could net seil that ship. 

When wag -- you say there was an 


to Avon? 


Blix made an offer on our behalf to 


When was that offer made? 
March 23. 


Now let me see if I have it clear 
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After that Avon came back and offered a lower 
price? 
THE WITNESS: Avon came back and asked for 
72 hours to examine the ship. 
THE COURT: And then they offered a lower price? 
THRE WITNESS: I asked Gus to ask for a lower 
price -- to offer the ship at a lower price. Always 
through Blix. I never did talk to Avon. 
THE COURT: Ask for a lower offer? 
1) Ask Commerce to offer the vessel to them at a 
lower price, is that right? 
A yes, through Blix. 
THE COURT: That was where Mr. Cohen stepped in 
and said there couldn't be an.offer because the vessel 
was under contract to Vantage, is that right? 


THE WITNESS: As a matter of fact, Mr. Cohen 


THE COURT: Is that riqht? 


THE WITNESS: Yes. 


THE COURT: Go ahead. 
0 Did you ever receive any offer in writing from 
Avon to purchase the vessel at any price? 


A I never had any direct contact with Avon either 
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18) Directly or indirectly, Mr. Nathanson, do you 
have any knowledae that Mr. Blix received any firm offer 
from Avon to purchase the vessel Barbara? 
A I don't remember seeing anything in writing. 
.@) fo the best of your recollection, was there any 
oral otter? 
A vaquely I remember that the price was running 
away, but we never could settle it. 
MR. SOVEL: The price was running away? 
THE WITNESS: It was going lower as we talked. 
It never got to a price. 
(0) Do you mean, Mr. Nathanson, : /y ¢,at that the 
price in the market -- the value in the market was 
dropping as your conversations were ensuing? 


A Yes. 


QO Is it correct, Mr. Nathanson, that what you 


testified to previously was that from about April on, Mr. 
Levine had the primary responsibility within Vernitron for 
the sale of the vessel Barbara? 

A Y am not sure of the date. fou used the word 
“April.” When we started the arbitration with Vantage, Mr. 
Levine took over the sale of the Barbara. 

(¢] I think that was your exact testimony. nid you 


get involved with any offers? 
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THE COURT: Could I interrupt? I don't 
understand; Mr. Cohen had told you that no offer could be 
made to Avon because the ship was under contract with 
Vantage. 

The next thing I think you are telling me is 
that at some point when the arbitration with Vantage 
started, Mr. Levine took over the problem of selling the 
Barbaia. 


THE WITNESS: The beqinning of the arbitration -- 


and had been instructed not to sell the Barbara by Mr. 
Cohen, what are these efforts to sell the Barbara? 

THE WITNESS: We had a stipulation at the 
beginning of the arbitration from Vantage allowing us to 
sell it. That was tne first few days of the arbitration, 
I believe. 

Aqain, f don't remember what it was, but that's 


when we were allowed to sell it. 


| 
THE COURT: I. you weren't selling the Barbara | 


THE COURT: So you were carrying on the two 
efforts, to arbitrate the dispute -- 

THE WITNESS: I was involved with the 
arbitration and Mr. Levine then tried to sell. 


THE COURT: And Levine took over the sale? 
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THE WITNESS: We felt we could only sell it forei 
at the time because we still had the union problem. 

0 Mr. Nathanson, getting back to my advice to you 
about which you have testified, was it my advice that under 
no circumstances could you sell it? 

MR. SOVEL: Objection, your Honor. 
THE COURT: What was his advice? 
THE WITNESS: We had an arqument about it. you 


have to understand the position that I was in. 


The ship was in Mobile again. I think during 


this time,during the period that the ship was in Mobile 
ready to hand to vantage, and by the time we actually did 
sell it, it cost like $200,000 -- I wanted to sell the ship. 

Mr. sovel; If your Honor please, I object to that 
as not being responsive to the auestion, any cost OF other 
items. 

The question was, what was the advice. 

THE COURT: It is goina to come into the case. 
Let's get the whole story. 

Go ahead. 

THE WITNESS: I wanted to sell that ship. I 
felt we should always limit damages and sell it. I felt 
we should sell that ship foreian even if we had a lawsuit 


with the union and/or vantage and stop payina Mobile. 
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David Cohen advised that if I do that, Vantaade 
would have a rightful lawsuit against us and we would lose 
more than I could ever lose in Mobile, and I could not 
sell it, and we did have an arqument, and no matter how I 
felt, I couldn't sway him, and, of course, with his advice, 
I couldn't sell it. 

BY MR. COHEN: 

to) At some time Vantage stipulated that a sale hy 
Commerce of the vessel would not give rise to any claim on 
its part? 

A During that first week of the arbitration. 

.¢] Do you remember when that was? 

A I don't remember the date. It was sometime in 
April, I think. May. I am not sure of the date. 

c@) Have you ever heard of the Northeast Petroleum 
Corporation? 

A Yes. 

OQ Did there come a time when Commerce had any 
dealinas with respect to the vessel Barbara with Northeast 
Petroleum Corporation? 

A yes. 

0 Had those come.to pass, if you know? 

A This is sometime afterwards. I think it was 


after the arbitration, as a matter of fact. I! don't even 


! 
| 
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know which month it was. Somehow in my mind, it could 
have been as late as even Auqust of 1971. 

Blix -- not Blix, but another broker came to -- 
called me up and said he had a buyer for the ship, a 
company called Northeast Petroleum who wanted to buy the 
ship forvign. 

I spoke to Dietze, the broker ~~ I told Nietze 
that we had an exclusive broker, Blix, and Dietze should 
talk to Blix. Dietze asked me to talk to Blix. 

So i called Blix and told hin» “hat Dietze had a 
buyer, and if I could possibly sell the ship, I wanted to. 
So we made a decision, Blix and I, that if Dietze can sell 


it, we would pay Dietze half the sales commission and Blix 


half the sales commission and, again, I think it was 


one and a quarter percent each. 

I called Dietze up and said, "Now you can sell 
the ship to Northeast Petroleum." | 

The offer started from Northeast at as high at 
one million three, I believe it was, and they asked several 
things: 

One, we had to prove that there was no problem 
selling the ship as far-as Vantage was .concerned, and we 
gave them a copy of the stipulation, which was all riqht. 


Then they asked that we get a lecter from the 
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NMU that the NMU would not strike or picket or take 
action against Northeast's United States facilities 
Northeast buys a ship to be used foreiqn. 

During this time, Northeast kept lowering their 
price anyway, and it was down to $1 million instead of 
one million three by the few days we talked about it. 


0 I show you, Mr. Nathanson, a three-page typed 


Thre. doesn't appear to be a signature. 


A I'd like to finish the million dollars, because 


I didn't finish. You must have patience with me. 

ce) Fine, finish. 

A I agreed with Northeast at $1 million, but I said 
this thing they wanted from the union was pretty difficult. 
They agreed at this time to pay us $1 million plus $25,000, 
the extra $25,000 that I can use to contribute to the union 
pension and welfare fund, agair to get that letter, if — 
be, but they need that letter or they won't buy the ship. 

QO Did you make any efforts to get that letter? 

A We all did. 

Q What did you personally do? 

A I looked at a letter or a telegram that Charles 


Miller of Marshall, Bratter had sent to the union requestina 


a letter from the union. 1X didn't feel that the letter was 
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clear enough, personally. 

THE COURT: Did you say you got a letter? 

THE WITNESS: No. I looked at a letter that our 
attorneys, Marshall, Bratter, Charles Miller being from 
Marshall, Bratter, had written, a letter or a telegram, 

I am not sure, had written to the NMU reauesting this 
letter fer Northeast. 

I thought it wasn't clear enough or forceful 


enough, and, as I say, time kept running away. The value 


of the ship kept decreasing every day, and I cecided at 


that time to go up to the union and take another chance at 
it and see if I can set them to qive me the letter without 
waiting for the formal answer that Marshall, Bratter might 
get. 

So I -- as a matter of fact, Mr. Levine and If 
went up to the union together, he was with me some other 
place at the tine, and we went up to the union toaether, 
and Mr. Barisic was not in but a Mr. Walker spoke to us, 
and then Mr. Levine waited in the lobby or hali, and ‘ 
went with Mr. Walker and he showed me to, Tt believe it was 
Mr. Phillips, and yet it might have been to Mr. Sovel. 

Again, I aet confused. I thought it was Mr. 
Phillips. I couldn't be certain. 


2) What happened there? 
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A Y told him the whole story. Told him why I 
needed a letter from the NMU that definitely says that 
there won't be a strike or a picket or any action against 
Northeast's United States facilities if they buy a ship 
that will be used foreian, so they can now sell the ship 
which is now down to $1 million in value and at least gkop 
the bleeding, because we are still payina for Mobile while 
the ship is being stored down there. 

They turned me down aqain, and the reason they 
gave me was that if they qive me such a letter, it would 
then stop them from possibly in the future oraanizina a 
foreign crew, which might be possible. 

THE COURT: I have a hearing at four-thirty. You 
are not going to finish this right away? 

MR. COHEN: your Honor, I am just about finished. 


Y am sure there will be substantial cross. 


THE COURT: I think we better stop. Ten o'clock 


(Court adjourned.) 


| 

| 
tomorrow mornina. | . 

| 

| 

| 
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oO Mr. Nathanson, had you in your meeting with 


the people from the NMU made explicitly clear that what 


you were asking was a pledge from the NMU not to strike or 
picket the Northeast domestic facilities? 

MR. SOVEL: Objection, your Honor. 

THE COURT: Overruled. 

MR. SOVEL: I think also to the leading nature, 
the characterization of what was done, especially when the 
witness has answered. 

THE COURT: He has already testified to that, 
Mr. Sovel. 

A I testified previously that -- 

THE COURT: You don't need to repeat that now. 
Let's go on to the next thing. 

Q Do you recall testifying yesterday about a 
stipulation between Commerce and Vantage with respect to 
the ability of the sale of the vessel? 

A At the beginning of the arbitration, yes. 

Q I show you some pages from the arbitration. 

MR. SOVEL: I don't think it's necessary to 
show it to him. I will agree that this is an extract 
from the t inscript of the hearing and I have no objection 
to its admissibility for the purpose of showing that they 


so stipulated at the beginning of their arbitration; 
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that stipulation being that Commerce was free to sell the 


vessel without any -- incurring any liability to Vantage 


by reason of the sale, is that correct? 

MR. COHEN: In an abbreviated version, yes. 

THE COURT: Commerce 56. 

(Commerce Exhibit 56 was marked for 

identification.) 

MR. SOVEL: Mr. Cohen, I think the record should 
reflect the date of that stipulation. 

MR. COHEN: As a matter of fact, it should 
because our chronology is in error. In our chronology it 
says May 13 and in fact it was May 26. I think all of 
the chronologies have the wrong date on that. 

MR. SOVEL: We took it from you. 

THE WITNESS: The date of this is what? 

THE COURT: What is the date of this? 

MR. COHEN: This is May 26, 197i. That is the 
actual date of the stipulation. 

THE COURT: So I will change the chronologies. 

MR. COHEN: That has been offered and is in 
evidence. 

MR. SOVEL: Yes, no objection. 

‘THE COURT: All right. 


(Commerce Exhibit 56 was received in 
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evidence.) 

Q Prior to the securing of this stipulation, 
Mr. Nathanson, had you asked Vantage for such a stipulation? 

A We asked Vantage for a release so that we can 
sell the ship. I don't think we used the word "stipula- 
tion", but we asked for a relase from the cuntract so we 
can sell that ship, yes. 

Q° How far back did that go? 

A. Continuously. 

“MR. SOVEL: Pardon me? I couldn't hear that. 


When was the first such -- 


MR. SOVEL: Objection, your Honor. Could I 


have the previous question and answer read back? 


THE COURT: No. I think this is a better ques 


MR. SOVEL: Okay. 

Q When was the first such request made, if you 
recall? . 

A After the injunction._ I don't know the date. 
I can't give you the time. 

Q Within days after the injunction? 

A Yes. 

Q Had you ever discussed with Vantage the 


possibility of cancelation of the contract of sale? 
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Yes. 
When had such discussions taken place? 

A The first discussion took place right after 
the first arbitration with Kheel, even before the Frankel <-- 
between the arbitration with Kheel and the Frankel action. 

THE COURT: How do you distinguish cancelation 
from release? You are using -~ 

MR. COHEN: Yes. 

THE COURT: Why don't we get the whole trend 
of the conversations in his language, what happened. 

MR. COHEN: All right. 

Q As best as you recall what happened in the 
first such conversation respecting the subject of cancel- 
ation? 

THE COURT: ur. Nathanson,. you tell in your 


words what were the discussions with Vantage about the 


contract. 
A After the Kheel action -- and we found we 
could not deliver the ship to Vantage and that Vantage 


would not or cculd not because of their contract with the 


SIU take the ship, I asked that they cancel the contract 


and allow us to sell the ship with the SOCAL charter 
elsewhere, if possible. 


Mr. Corletta said that the charter was very 
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lucrative and there is no reason why he should give us 


the profitable SOCAL charter since he does he have the 


contract with us. 

The difference between cancelation -- this is 
what I had asked for, cancelation. Later we asked for 
release to sell the ship and in terms that the release 
would not stop Vantage from proceeding with their rights 
against us. Not a cancelation, 4 release to sell the 
ship, but then they can proceed with their rights against 
us, but not theix rights against selling the ship. 

Do I make myself very clear? 

THE COURT: No, you don't. 

THE WITNESS: Vantage ~~ 

THE COURT: I want to know what happened. 

Now, Mr. Corletta said no to that first request, 
but were you going to, give -7 did you o1fer to give Vantage 
anything on the basis of the SOCAL charter? 

THE WITNESS: Any additional profit that was 
made on the sale of that ship because of the SOCAL charter, 
the value of the SOCAL charter would go to Vantage. 

THE COURT: On this subject of the contract, 
the release, cancelation or whatever, what was the next 
conversation? 


THE WITNESS: There were many conversations. 
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We tried to figure out many ways to make use of the ship 
so it won't stand idle independent -~- turning the ship 
over to Vantage and let them operate it with independent 
operators. Again Vantage said that their contract with 
the SIU would not allow this. At the time they claimed 
that we had damaged them and the SOCAI. charter was lost. 
We asked that they now let us sell the ship and then they 
can proceed with their damage claims against us. 

This is different than a cancelation of the 
contract, which is what I tried to explain. 

THE COURT: When was the SOCAL charter lost? 

THE WITNESS: Early in March. March 5. 


I am not sure of the date. 


THE COURT: When did you make that request 


for the first time? 

THE WITNESS: The reauest that we -~- 

THE COURT: Be able to sell it reserving to 
Vantage the right to pursue any damages. 

THE WITNESS: It was around the same time. 
I can't give you the date. 

THE COURT: Around what time? Shortly after 
the injunction you mean? 


THE WITNESS: Oh, it was after thawt injunction, 
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COURT: Just about when? 
WITNESS: Some time in March. 
COURT: Some time in March? 
WITNESS: I can't give you the dates. 
Nathanson, I show you a4 two-page letter. 
COHEN: This has been taken out of the 
arbitration transcript as well. 
MR. SOVEL: I know. I just wanted to see 


which one it is. 


MR. COHEN: It is dated March 12, 1971. 


MR. SOVEL: If your Honor please, the document 


which is about to be shown to the witness, and which I 

believe I can save further difficulty later on, is a copy 
of a letter signed by Mr. Cohen sent to Vantage. If Mr. 
Cohen states that that letter was sent by him I will have 


no objection to it being admitted into evidence. 
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MR. COHEN: It seems to answer the Judge's 
question about the dates, though, Chuck. 

MR. SOVEL: I agree. 

WITNESS: I would like to read it. 

MR. SOVEL: He wants to read it. 

MR. COHEN: Do you have any objection, Mr. Klein? 

MR. KLEIN: I just want to state for the record, 
your Honor, that there is no question that there was an arbi- 


tration between Commerce and Vantage and that many of the 


issues which we are going to be going into lI don't think 
have any relevance to this case before you, your Honor. Lf 
we were retrying the arbitration that might be, but I don't 
see the relevance in this proceeding. 

THE COURT: I think we have just got to get the 
whole group of events. In other words, in a kind of rough 
way I am assuming that we have to look at all the steps that 
were taken by all the parties to determine who was respon- 
sible for the losses and--in other words, what losses, if 


any, is the responsibility of the union, what loss, if any, 


is the responsibility of Vantage. 


Well, let me put it this way. If a monetary 


loss which Commerce suffered is caused by Vantage rather 


than the union, that I assume is something the union will 


want to contend. So we have this relationship of all these 
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three parties and the whole thing has to be explored. Okay. 
MR. COHEN: I do want the record clear that 
Commerce. of course, has settled its differences with Van- 
tage and makes no claims in this proceeding »nc the same 
is true of Vantage of Commerce. 
‘MR. SOVEL: So long as that statement is being 
made, and I think consistent with what your Honor stated, 


if the efforts of Commerce to mitigate damages was frustrated 


by Vantage, that's an issue before your Honor and I think 


that's the issue for which it comes in. 


THE COURT: All these things are potential issues 


THE WITNESS: May I see it? 

THE COURT: Let's get it marked first. 

(Commerce Exhibit 57 marked for identification.) 

MR. COHEN: This will be marked in evidence, 
gentlemen? 

MR. SOVEL: Yes. 

THE COURT: Let me look at it first before I 
give it to you, Mr. Nathanson. 


All right, 57 is received. 


(Commerce Exhibit 57 is received in evidence.) 
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THE COURT: There is one ng that confuses me, 
Mr. Cohen, about this letter. Let me ask the witness this: 
You will see when you look at this letter that 
the first paragraph says: We were advised as of noon yes~ 
terday by Standard Oil Company of California that it was 
no longer interested in chartering the vessel BARBARA 
from Commerce Tankers. 


I thought that the SOCAL charter was with Van- 


THE WITNESS: It was. 

THE COURT: I didn't know there was any SOCAL 
charter with Commerce. 

THE WITNESS: We tried to discuss with Vantage 


whether Commerce could take that charter over, and we had 


a three-way conversation between SOCAL, myself and Mr. 


Corletta, at one time trying to move it over. 


THE COURT: I don't see why we don't get into 
all these things. Take it slowly and take it in chrono- 


logical order. It would help me, rather than jumping around 


and covering different subjects, if I know everything that 
happened day by day on all subjects. There are lots of 


loose ends. I am sure you are going to cover them. 


MR. COHEN: Why don't we try to approach it 


in your Honor's suggested way. 
y g y 


2 
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BY MR. COHEN: 
Q You testified previously, Mr. Nathanson-- 
A May I read this for a second, please? 

Yes. 

(Pause.) 

THE COURT: While he is reading that, was there 
a transcript of the argument before Judge Frankel? 

MR. SOVEL: No, ee Honor. 

THE COURT: Let me ask the lawyers this: 

The first day of the trial we were talking 
about an Exhibit No. 9. It was agreed that that would be 
the entire clesing file for the Vantage-Commerce settle- 
ment. We better get that straightened out now. 

MR. COHEN: We have talked among counsel and we 
have it here today to be marked. 

THE COURT: Let's mark it and ve will substitute 
that for whatever was previously marked Exhibit 9. 

THE CLERK: Exhibit 9 is open, your Honor. 

(Commerce Exhibit 9 marked for identification.) 

THE COURT: It will be received. Let the rec~ 
ord show in case there is any confusion that that is it. 

It is in a pressboard binder containing the Vantage-Commerce 
settlement papers. 


(Commerce Exhibit 9 received in evidence.) 
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THE WITNESS: I am ready, your Honor. 
MR. COHEN: Your Honor, I think you opened a 
line of inyairv. I think we ought to satisfy the open spaces 
in the record concerning the Comrerce-Vantage communications 


concerning the contract of sale by going back in time. 


MR. COHEN: If it is @11 right with you, I will 
leave this exhibit for a moment ina qo back. 

THE COURT: Of Course. 
BY MR. COHEN: 


Q Mr. Nathanson, do remember testifying about a 


| 
| 
| 
| 
| 
| 
| 
THE COURT: All right. | 


meeting on February 4th between representatives of Commerce 


and representatives of Vantage? 

A On Thursday before the arbitration--that was on 
a Monday. Was that the 4th? 

Q Was anything said at that meeting about the 
status of the contract of sale? 


A I did ask, I believe, why can't they take over 


the contract or take over the arbitration at the time the 
ship was in New York and Brooklyn, I believe, and they 
said they could not do that until the, ship arrived at 
Mobile, 

Q When you say “take over the contract,” you mean 


take over the union contract? 
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Take over the ship and the arbitration. 
Q Did you offer to cancel the contract of sale 


on this date at that meeting? 


A I don't remember discussing that. 


Q Did Vantage make any offers or was there any 
discussion about the subject of cancellation? 

A I don't believe so. 

Q You also testified about a meeting the next 
dey with at the union hall. 

A Yes. 

Q You testified about a telephone conversation 
that vou had from the union hall with Mr. Corletta? 

A Yes. 

Q Was the status of the contract of sale dis- 
cussed in that telephone conversation? 

A No. The discussion was that Mr. Corletta can 
use both unions. The NMU told us at that time that Vantage, 
through a sistex corporation, or a subsidiary, can operate 
with the NMU and the SIU. Mr. Corletta answered that by 
contract with the SIU we could not do thet. 

(Commerce Exhibit 58 marked for identification.) 

Q Was there any written communication with Vantage 
witR% respect to what transpired at the union hall? 


A There may have been. I don't remember. 
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MR. COHEN: I offer a copy of a one-page tele- 
gram which bears the date of February 5th from Commerce 
Tanks Corporation. This particular copy is a copy sent to 
Vernitron as a copy, but it is a telegram to Vantage Steam- 
ship Company. It has been previously identified as that. 

THE COURT: Are you offering that? 

MR. COHEN: Yes. 

THE COURT: Is there any objection? 


MR. SOVEL: If your Honor please, I do not 


question the correctness of the copy since this is a copy 


of a communication between Commerce and Vantage. I can't 
see how it would be in any way binding on the NMU although 
it may help them establish the course of events. If that's 


the only purpose it comes in as against NMU, then I don't 


ker 
MR. Bouin: I have no objection. 


THE COURT: I will receive it. 


object. 


(Commerce Exhibit 58 received in evidence.) 
(Commerce Exhibit. 59 marked for identification.) 
MR. COHEN: I don't know whether you want me 
to refresh the witness' recollection with these documents, 
your Honor. 
THE COURT: If the documents aren't in evidence 


I can read them. 
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MR. COHEN: That's the way I was thinking. 

Q After the meeting at the union hall and the 
telephone call with Mr. Corletta, when was the next time 
that you spoke to anyone from Vantage? 

A It was after the arbitration. 

Q After the arbitration? 

A The Kheel arbitration. 

Q Was it before or after the proceedings before 
Judge Wyatt? 


A I think I spoke to Mr. Corletta after the 


Kheel arbitration, before Wyatt, during Wyatt and after 


Wyatt. 
Q Did you ever meet a man by the name of Eli 
Ellis? 
A Yes. 
Q Who is he? 
An attor-ey for Vantage. 
Under what circumstances did you meet Mr. Ellis? 
THE COURT: He is an attorney for Vantige? 
THE WITNESS: Yes. 
A One meeting. It was after the Kheel arbitra- 
tion--i'm not sure of the timing. I think it was before 
the Wyatt. We went up to, I think, Vantage's office to 


see Mr. Corletta again, trying to make use of the ship. 
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Instead of Mr. Lang, Mr. Ellis was representing-- 
THE COURT: When was this visit? 
THE WITNESS: I gave you the--I placed it accord- 
ing to certain events. I don't know the exact time. 
THE COURT: Repeat that. 


Was this before the first argument before Judge 


By Wyat* and after Kheel. 
Who else was there? 
A David Cohen, myse.f, Phil Corletta, Mr. Someck, 
I believe Mr. Johnson of Vantage was there part of the time. 
Q What transpired in substance at this meeting? 
A When we first walked in, Mr. Ellis was very 
angry at us. He thought we were trying to sell the ship 


away from Vantage, and I think we convinced him that we 


were not trying to do that and knew nothing about it at 


that time. Then we again discussed how we could make use 
of the ship. 

THE COURT: What was that discussion? 

THE WITNESS: There was a discussion of, I 
believe, a letter of credit. I am trying to place why we 
discussed it and Someck was involved in that conversation 
and how we could get that letter of credit. I am trying 


to decide how that fitted in, but I know we discussed it. 
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Q Prior to this meeting with Mr. Ellis, had you 


known of the existence of the Vantage SOCAL charter? 
A No. 
Let me finish this meeting. There is more to 
it. You asked the question how we discussed the use of the 


é oc \etka 


Mr. Geken mentioned the so-called SOCAL. At 


ship. 


this time he mentioned the SOCAL charter, and this was the 
first time we heard they had this valuable charter, and 
discussion came as to how they could use this charter. I 
think they even operate their ship through outside operators. 
I think they mentioned an operator in California. I can't 
remember the name. 

THE COURT: That they were intending to use? 

That Vantage-- 

THE WITNESS: Vantage was going to see if they 
could use. I think Vantage would have to check this out 
with the SIU. I'm not certain. 

THE COURT: This is because of the labor problem? 

THE WITNESS: ‘There were other discussions at 
this same meeting--no. 

THE COURT: Why don't we have a short recess? 

Try to go over the chronology about the relation- 


ships with Vantage. 
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MR. COHEN: Your Honor, I have marked for 
identification as Exhibits 59 through 69 the entire 


series of post-contractual communications between Commerce 


and Vantage. When 57 and 58 are taken also. I think 


what we will do, if it is all right with your Honor, is 
read the description in this afternoon just before the 
session starts. Of course that is subject -- I will 
offer them after NMU and Vantage counsel -- 

MR. SOVEL: There is one letter in that 
series which is not in the documents there. It isa 
letter dated March 12 from Commerce to vantage, the sub- 
stance of which I believe relates to Commerce charging 
Vantage with interfering with its ability to sell the 
vessel. I don't know what happened to it. 

THE COURT: That is 57. 

MR. SOVEL: We were looking for it. We haven't 
been able to find it. 

MR. COHEN: It is 57. Mr- Sovel, and why you 
cannot physically locate 57 -- 

MR. KLEIN: Here it is. 

MR. SOVEL: Let me just check it. 

THE COURT: Why don't you offer those now. 

MR. KLEIN: Your Honor, could you reserve 4 


ruling on the admission until we have had an opportunity 
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after the lunch break to look at the series? 
THE COURT: Do you need them now? 


MR. COHEN: I do not reed them now. 


THE COURT: Then why don't you do exactly what 


you proposed. Those are marked for identification 59 
through 69. We can read the description in before we 
resume at 2.15 and we will rule on admissibility right 
after that. 

Q Mr. Nathanson, when we left off you were 
trying to recollect what had transpired at a meeting with 
Mr. Ellis. I think you had identified the meeting as 
being before the time of the argument before Judge Wyatt, 
is that right? 

A Before Wyatt and after the arbitration with 
Judge Kheel. 

Q Have you been able to refresh your recollection 
during the break? 

A It's been hard. I get mixed up between 
Lang and Ellis now at this time. 

Q Is M:. Ellis Mr. Lang's law partner? 

A I think they are from the same firm. 
mot sure whether they are partners or what. 

Q As best as you recall what transpired at the 


meeting with Mr. Ellis? 
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A As I said when we walked in Ellis was very 


angry at us and he cherged that we were trying to sell the 
ship from under Vantage and if we did that, that Vantage 
woul) lose the profit -- a very lucrative profit o. the 
charter that they had. 

As I say, this is when we learned about this 
SOCAL charter. 

Q Was Commerce trying to sell the vessel out from 
under Vantage? 

A No. No, we were not, and we didn't know where 
Mr. Ellis got such information and we told him so and I 
think he quieted down. 

Q Did you know -- 

A I mentioned before about this -~ when Mr. 
Someck was discussing a ietter of credit, I remember Lang 
being in the room and I think I mentioned Lang at the same 
time, so it must have been some other meeting because Lang 
was not at that meeting with Ellis. 

THE COURT: Someck again was ~~ 
THE WITNESS: Someck was a partner of Mr. Phil 
Corletta. 
MR. COHEN: Of Vantage. 
A So the letter of credit was only with -- 


Lang couldn't have been at the mecting. There was of 
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Si¢ Commerce want ‘ie ijencttom? 


Tre iajuncticn to ste commerce from selling 


Yes. 
Gf cocrie act. If there were co inyumeticos 
the gale would nave Sect completed and none of us would 
be in this room today. 


Sid Commerce lLiticete against the injunction 


Yes. 
Did you tell us as much as you can recali at 
this time about the meeting with Mr. Ellis? 
A The El’ as meeting? 


19 Yes. 


| 
| 


MR. SOVEL: If your Honor please, we are getting 
into this discovery type testimony, what else did you know. 
It seems to me we could get specifically as to what we are 
drivina at here in these questions. 

MR. COHEN: If I get specific Mr. Sovel 
objects that I am leading. If I am general -- 

MR. SOVEL: You can be specific without leading. 
The questions of what anybody else said will keep us here 
until next year. 


A This is a long time ago and it is not easy to 
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remember. 


THE COURT: Just do the best you can. 


s 


Q Do you recall anything else? 


THE COURT: I wili say this, if you have any~ 
thing specific in mind -- 
MR. COHEN: I just want to end the interroga@~- 
tion with respect to this. 
THE COURT: All right, let's end it. 
Q pid there come aw time when you met with the 


people from Vantage again? 


x Yes. 


Q When was that? 

A At Judge Wyatt's courtroom. 
who was there from Vantage that you spoke to? 
I spoke to Mr. Corletta. 
There were lawyers, but they were arguing? 
Yes. 

Q what transpired in that conversation? 

A Nothing. It was just general. We were 

mainly listening to the argument. 


Was anything said about the contract at that 


No. 


After the argument before Judge Wyatt did you 
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have occasion to meet. witn the people from Vantage again? 
A Yes. 
When was that? 
Outside the courtroom. 
What happened there? 
I said we won. 
Q Who said? 
A I told Vantage we won. I felt that Judge 
Wyatt was going to act in Vantage's favor and that we 
wouldn't have an injunction and that Vantage could now 
buy the ship. 


Q What did the people from Vantage say about 


A Well, it wasn't official yet. I think they 
had to come back on Monday night to Judge Wyatt, but 
Mr. Corletta said he would start trying to make arrange- 
ments. This was a Friday night as I understand it, is 
that correct? Friday night with Judge Wyatt? He 
would have to try to locate the people from the bank, I 
think it was Franklyn National Bank, and he couldn't do 
anything until Monday anyway and we would try to proceed. 


Q The argument before Judge Wyatt was on a 


Thursday in the daytime. On a Friday night Judge Wyatt 


entered his decision. Is the conversation that you are 
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talking about now something that happened after Judge 
Wyatt entered his decision? 
A It was a Friday night. We couldn't do any- 
thing until after the weekend we know. 
Q Was this a personal conversation, face-to-face? 
A Yes. 

Where was it? 

On the steps outside the courtroom. 

What were you doing outside the courtroom? 

Leaving the court. 

THE COURT: Let's get this straight. 

According to the stipulation Judge Wyatt heard 
argument on Thursday, February 18. On Friday, February 
19, Judge Wyatt, the stipulation says, filed a memorandum 
directing that a temporary restraining order he had 
previously signed should be vacated on certain conditions. 

Now, tnat was Friday. Are you saying you -~- 

THE WITNESS: You refreshed my memory 4 little. 


Thursday night I told -- we discussed that we believed we 


had won Thursday night as we left the court and I believe - 


and Mr. Corletta then said he would try to locate the 
people from the bank ard I don't believe he locawted them 
Friday, but I think we had discussions on Friday about 


the stipulations or requests of the judge from Vantage 
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about making the unionwhole or whatever, I don't know the 
legal terms. 

THE COURT: And this was after you had gotten 
Judge Wyatt's decision? 

THE WITNESS: Yes. This was Friday and that 
was inside the courtroom. 

THE COURT: Let me just get th is scene. 

Did you come up to get Judge Wyatt's decision? 

THE WITNESS: That was Friday. I thought it 
was Monday, but it was Friday, yes. 


THE COURT: All right. So you were again in 


court on Friday; you got Judge Wyatt's decision ~~ 


THE WITNESS: Yes. 

THE COURT: And who was here, you and Mr. 
Corletta again and the lawyers? 

MR. COHEN: Your Honor, I think -- 

THE COURT: The lawyers were there. Mr. Corletta 
was there. 

Were you there? 


THE WITNESS: Some people from the NMU were 


THE COURT: Were yer ther =<? 
THE WITNESS: I was there. We had people 


€rom our insurance company up there. 
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THE COURT: What were they doing? 
THE WITNESS: The judge asked for --Judge Wyatt 


asked that Vantage put up 4 bond to make the union whole 


for the pension and welfare fund that they would lose if 


the ship went to the SIU, which we found afterwards they 
would never lose that money anyway, but at that time -- 
MR. SOVEL: Objection, your Honor. 


THE COURT: Okay. I am aware of theis condi- 


THE WITNESS: At that we felt we would lose 
this money and we made a separate agreement with Vantage 
that we would each put up 4 half. My insurance man was 
there to put Up half that bond. 

THE COURT: Just a second. 
Now =~ 
THE COURT: Just a minute. 


Okay, go ahead. Just take it slowly step by 


MR. COHEN: Right. 

Your Honor, I believe that the parties have all 
stipulated and agreed that the events about which the 
witness has just testified took place on Monday night, the 
22nd. 


THE COURT: Let's go over the stipulation. 
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I don't see it stipulated, and this is why I think you 
really ought to over the weekend go over that chronology. 
The stipulation needs to be very much augmented. 

I think you have got in -- 

MR. COHEN: We have mutuality in our chronologies, 
then, of fixing the time of the order of Judge Wyatt on 
Monday night the 22nd and the witness I think is obviously 
‘testifying about -- 

MR. SOVEL: Mr. Cohen, I am searching now for 
a recollection. I think we may well have gotten the 
decision on Friday, but we were back in Monday arguing over 
che order. 

MR. COHEN: That is exactly right. 

THE COURT: Right. It seems to me that the 


chronologies do coincide on that point. The order of 


Judge Wyatt was Monday the 22nd of February. So you 


can assume the parties are basically agreed, Mr. Nathanson, 
the argument before Judge Wyatt was Thursday the 18th and 
Judge Wyatt came out with a memorandum on the 19th, Friday. 

THE WITNESS: We were not there on Friday, 
though. 


THE COURT: Okay, anyway let's take this as 


THE WITNESS: That's why I was confused. 
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THE COURT: One of the chronologies also has 
that the Barbara was delivered -- it arrived in Mobile on 
the 19th. Ther -- and I assume that will be agreed on. 
Then on Monday the 22nd -- Monday night Judge Wyatt issued 
an order. 

Now, let's go back over the events. You and 
Mr. Corletta were up here for the argument for Judge Wyatt 
on Thursday? 

THE WITNESS: Thursday, right. 

THE COURT: Were you back in the Court House 
on Friday? 


THE WITNESS: I don't believe so. On Monday. 


The day that we knew about the amount of the bond -- I am 


not sure about Friday, but I know we were there -- I think 
it was about $270,000 involved. 

THE COURT: 278. 

THE WITNESS: 278 was involved and that was the 
day that we discussed the bond and that we would each put 
up half. 

THE COURT: And Mr. Corletta was there? 

THE WITNESS: Yes. 

THE COURT: And yourself? 

THE WITNESS: Yes. 


THE COURT: And lawyers, right? And some 
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lawyers? 

THE WITNESS: Three sets of lawyers, yes, sir. 

THE COURT: All right. 

And you had your insurance company there on 
Monday? 

THE WITNESS: On Monday night, yes. That 
nicht of the bond, yes. 

THE COURT: And you were ready to put up half 
of that $278,000 bond? 

THE WITNESS: Right. 

THE COURT: Okay, I think this helps us and you 
carry it on, Mr. Cohen. We might as well cover, it 
geems to me, everything that went on at that time about 


the bond, about the ship or anything they discussed. 
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BY MR. COHEN: 

Q Do you know whether the bond was posted on 
Monday night? 

A It was not. 

{HE COURT: Why not? 

THE WITNESS: Vantage didn't have the bond or 
the money Monday night, their half. 

Q Were they see! %g the money? 

A Yes. 

Q Do you know from whom? 

A They mentioned they were going to try to get 
in touch with some people at the Franklin National Bank. 

Q Do you know what happened after the night be- 
fore Judge Wyatt? 

THE COURT: Just cover all discussions. 

Were there any discussions on that Monday occa= 
sion other than the ones you have told us about? Were there 
any discussions about the contract or contract cancellation 
or releasing? 

THE WITNESS: Yes. We were very exhilarated, 
very happy- We thought we would go ahead with it and-- 
except for one pessimist. David Cohen said that Frankel 
could still reverse everything. lie said if Frankel reverses 


everything--we better nove very fast. 
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So I asked Corletta and his attorney, Ellis at 
the time, to see if we could close it up in one day before 
we go in front of Frankel because of what Cavid Cohen warned 
me about. I think Mr. Ellis just laughed at me and said it 
wouldn't happen. 


THE COURT: You mean it would not happen so 


THE WITNESS: It would not happen so fast. It 
takes longer to make arrangements with the bank than to 
close in one day. Judge Frankel would not overrule Wyatt. 

Q Were there any other discussions between you 
and representatives of Vantage relating to the contract 
Monday night? 

A Nothing I remember. I can't remember offhand. 

Q Were you present for the argument before Judge 
Frankel? 

A Yes. 

THE COURT: That was the next day, the 23rd? 


THE WITNESS: Yes. 


Q Between the Monday night and the time of the 


argument before Judge Frankel, had you had any conversations 
with people from Vantage? 


A David Cohen and I and Miss Reis, another attorney 


from Marshall, Bratter, was at the NLRB on Monday afternoon 
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when David Cohen got a call, or called--either way, I'm not 
sure--Vantage, and Vantage told David Cohen--I don't remember 
who he spoke to, but I thought it was Mr. Lang--that they 
didn't have the money for the bond yet but he will see them 
in a couple of hours in front of Frankel, and we left from 
the NLRB and we went directly to the prarnket Court. 


Q What were you doing at the NLRB? 


A We were trying to help Vantage with its case 
against the NMU. 
Q Did you see the principals of Vantage in the 
Courtroom during the argument before Judge Frankel? 
A I remember Mr. Corletta was there. 
THE COURT: Did they have the bond? 
THE WITNESS: I don't remember discussing the 


bond any more. I knew David Cohen knew in front of Frankel 


that we lost and Frankel said--meanwhile, he was temporarily 
restoring the injunction, that night. 


MR. COHEN: There is no order on that. He did 


it orally. 


THE WITNESS: Something. It was not discussed 
any more. 
COHEN: Is that correct? 
SOVEL: It is in the stipulated facts already 


WITNESS: Something was s3id that we couldn't 
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MR. COHEN: It was a restoration. 

THE COURT: It is stipulated. 

You are saying that the matt r of the bond just 
didn't come up any more that day and Frankel restored the 
restraining order? 

THE WITNESS: That's right. 

9 Did you have any discussion with people from 
Vantage about what had happened before Judge Frankel? 

A Before the meeting with Frankel or after? 

Q Before the meeting with Frankel. 

A After the meeting with Frankel, yes. When we 
walked out we were all pretty sad, I think. I think it was 


Mr. Ellis who said, “When Frankel reviews all the submis- 


sions he will probably reverse it and not allow the injuncti 


to stand," if that's the right words, and he still felt-- 

Q Was there anybody present during these conver= 
sations other than Commerce and Vantage people? 

A You mean attorneys? 

Q Yes. Including attorneys. Right. Were there 
any outside attorneys? Were there any other people present? 

A Marshall, Bratter attended. 

Q But the NNU was not there? 


No. 
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Q Were any outsiders there, people who were not 
with Commerce or Vantage or their attorneys? 

A No. 

Q Was anything else said at these meetings now 
between the Commerce people and the Vantage people at the 
time of Judge Frankel's decision? 

A I think we arranged for a meeting, David Cohen 
and myself, to meet with Mr. Corletta and Lang. 

Q Did that meeting come to pass? 

A Within a day or so. I don't remember the timing. 

What happened at the meeting? 

THE COURT: This was a meeting attended by whom? 

THE WITNESS: That was at Vantage. This time 
Lang was there with Corletta, Someck, and I believe John- 
son and David Cohen and myself. 


THE COURT: I think we probably had something 


MR. COHEN: The witness testified at the begin- 
ning of the testimony about the Ellis meeting, about some~ 
thing that Someck had said. 

THE COURT: Let's go ahead with the chronology. 

Who was there on behalf of Commerce? 


David Cohen and myself. 


To the best of your recollection, what transpired 
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at this meeting? 


A This is a meeting where Someck had mentioned 
the letter of credit because I remember that Lang was at 
that meeting and not Ellis. 

Q What was the letter of credit for? 

A That was somehow to protect Commerce on the 
payment of a ship if the ship was run and the profit was 
made by Vantage, run elsewhere. I had many arguments at 
this time with Mr. Corletta. 

Q And Mr. Corletta had many arguments with you? 

A He had many arguments with me on the respon- 
sibility of, really, what it comes down to, who should be 
here. 

My argument with Corletta was since he was 
responsible for the unions he really should pay us the 
whole thing for the ships and then he should take his 


fight to the NMU. 


His argument, of course--not "of course"--was 


that we should go against the NMU and that he could not 
buy the ship and then go against the NMU because the SIU, 
by contract, would not allow him to do it. 
Yet, the whole argument. in the arbitration was 
that Mr. Corletta, by his actions and by his words, had said 


he would be responsible for the unions, and we believed his 
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responsibility went all the way. We believed that Commerce 
should only be in this room at witnesses in the case. 
Q You have talked abcut some things that are 
transpiring now. 
In your meeting in February with Mr. Corletta, 
you obviously didn't talk about this case now. 
A Yes. He should go fight with the NMU and not 
us. Yes. They discussed antitrust. 
Q Did you discuss any meetings of utilizing the 
BARBARA during the pendency of the injunction? 
A Yes. We tried. 
Q Did people from Vantage have some suggestions? 
A There were many suggestions back and forth. 
It never seemed to work out where it could happen. 
THE COURT: What were the suggestions? 
THE WITNESS: One would be that we would run 
the ship and let them have the profit that the ship might 
take and at the end of the time they would buy the ship 


but then they would not agree on 4 price because they said 


they would not know the value of the ship at that time and 


so we would not know what the price would be. 
Another suggestion was that they should buy the 
ship but run it with some other shipping company, but they 


said they had discussed this with the SIU and the SIU would 
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not allow them to do it. 

In every attempt to make use of this ship all 
the attempts were modifications of the two extremes we 
talked about, that we run it and let them make a profit, 
or they run it and at the end of the time take the ship, 
and then modifications of the two things. That's what it 
amounted to, i think. 

Q Were any such alternate arrangements arrived at? 

A No. 

Q Was this meeting before Judge Frankel issued his 
written opinion or after? 

A It was between--when we left Judge Frankel's 
Courtroom and before it was in writing, between. I'm not 
sure of the timing. 

Q This is one meeting; is that correct? 

A A physical meeting together. There were conver~ 
sations on the phone too, and I just-- 

Q How many meetings in total did you have during 


this period? 


A I don't know. It is always the same type of 


meeting. 
Q Have you told us all you recall at this time 
with respect to your conversation with representatives of 


Vantage in the period of time that Judge Frankel orally 
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restored the temporary restraining order to the time he 
issued his preliminary injunction? 

A Before it was in writing you are talking about? 

Q When it was orally issued to the time it was in 
writing, have you told us everything about that period? 

A I believe so. 

Q Did you have any discussions with people from 
Vantage after Judge Frankel issued his preliminary injunction 
and before the ar -ation between Commerce and Vantage? 

A I sat there while our lawyers had conversations 
with their lawyers on the phone mostly. It seemed to de- 
generate to name calling and what have you. If think we 
stopped having quiet meetings after that. 

Q Was there any discussion of the status of the 
contract? 

A, I was with David Cohen when I heard David Cohen 


arguing with Lang about the ship and about the contract and 


about still trying to make use of the ship on the phone. 


As I say, it was not a fruitful-type of conversation. 
THE COURT: You have that letter of March 12th. 
Let's get that into the framework, Exhibit 57. 
Q pid there come a time when you had any conver- 
sations with people from SOCAL? 


A A phone conversation from my house. 
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Q How did that come to pass? 

A This is right before the termination of the 
SOCAL charter, so it might have been the 4th or about that 
time. I'm not sure of the date. 

Q Does it refresh your recollection, Mr. Nathan- 


song, the letter of March 12th which says in the first line: 


We were advised as of noon yesterday by Standard Oil of 


California that it was no longer interested in chartering 
the vessel BARBARA, et cetera. 

A It was the day or two before SCCAL said they 
were not interested in the BARBARA. 

THE COURT: Let's get a dace here. 

THE WITNESS: The letter is dated March 12th. 

THE COURT: The chronology seems to be in agree- 
ment that there was a deadline for the SOCAL charter, March 
§, 1971. I take it that deadline means the deadline-- 

What was the deadline? 

MR. COHEN: There is a critical deadline and 
then there is the charterer asking for delivery of the 
vessel: You are beyond the deadline. 

: COURT: What was the March Sth date? 
COHEN: The contractual deadline. 
COURT: What do you mean by that? 


KLEIN: The document stated it would be 
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terminated on March Sth, the charter itself. 

THE COURT: If what didn't happen? 

MR. COHEN: The vessel was not delivered to it. 

THE COURT: There is a delivery deadline; is that 
right? 

MR. SOVEL: That's not my area. I don't contest 
what they say. 

MR. COHEN: The charterer said: It is not 
delivered to me. Give me the vessel. 

That's the conversation he is talking about. 

THE COURT: We will consider it stipulated that 
there was a Marcl 5, 1971 deadline for the delivery of the 
BARBARA to SOCAL under the charter. 

Q Was it at a time beyond that deadline when you 
had conversations with SOCAL? 

A I don't know. I don't know if they cancelled 
the March Sth or they gave me a few extra days. 1 don't 
know. 

Q Does that refresh your recollection? 

A It sounds like they gave him a few extra days. 
I don't remember. 

g How did you happen to come to speak to people 
from SOCAL? Did you call them? 


A In my discussion with Blix I told Blix our 
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program and if he could get us any charters, Blix being the 
ship's broker, to let me know and I will try to see if I 
could place the ship and let it do work. Blix' people-- 
there were cther people in his office who handled charters-~- 
brought the SOCAL charter to me and this turned out to be 
the same charter that Corletta had. 

Q SOCAL was still seeking the vessel BARBARA? 

A Still seeking the vessel BARBARA, and this time 
through Blix' office. 

Q Did you have any conversations with the people 
with SOCAL in which-- 

THE COURT: Excuse me. Just a second. 


You asked Mr. Blix to see what he could do to 


get the vessel chartered in this interim time so it could 


be useful? 
THE WITNESS: Yes. 


THE COURT: You are saying he brought back to 


THE WITNESS: His people. Some other people. 
THE COURT: His people brought back, you say, 
the SOCAL charter? I don't understand that. 
THE WITNESS: They said that SOCAL, the Standard 
Oil Company of California, was issuing a charter to BARBARA 


and this happened to be the same charter that Mr. Corletta had. 
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THE COURT: You knew that? 


THE WITNESS: I knew that when he told me, 


THE COURT: What did you do? 

THE WITNESS: I don't know how we got to talk 
to each other. I think I was not involved for a while. 
I think the lawyers ~~ I'm not sure. I don't know if 
Levine got involved at this time. In back of my mind I 
think I know Levine went down one time to Corletta's office 
to see if they could make some settlement or release Or 
what have you even for chartering, I don't know. I don't 


remember myself being in it, but I got ina conversation ~-- 


I don't know how it happened. I am trying to place it 
vf 


by reading the letter, but I can't. I know Mr. Corletta 
did tell me that he feared a lawsuit from SOCAL because of 
his contract with SOCAL to produce a ship, and that I don't 
know whether I asked for it or Corletta asked for it or 
Levine or David Cohen, but at my house a three-way con- 
versation was set up between Mr. Corletta where he was -~ 

I don't know whether it was at his home or vantage ~- I 
was at my home, and people from SOCAL -- I think in 
California. I'm not sure where they were. I say that 
because they had lawyers from a different area than 


California. There was a three-way conversation where 
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they told me they were still interested in the ship and 
they wanted the ship. 


THE COURT: A three-way conversation between 


Corletta -- 


THE WITNESS: Myself and someone from SOCAL. 


I don't remember the name. I don't know whether it was 
an operator or lawyer or who. 

THE COURT: What was said? who said what? 

THE WITNESS: People from SOCAL said they had 
a contract, as I remember, with Mr. Corletta, and they still 
want that contract honored with Corletta, that is, and 
they wanted Corletta to deliver a ship. 

I told them, "We have a ship. Mrl Corletta 
can have it." 

Q You could not transfer to Vantage without 
securing and undertaking in compliance with Judge Frankel's 
order? 

A To take it with the NMU crew. 

Q Did Mr. Corletta said anything about his 
ability to take it with an NMU crew? 

A He said the SIU would not allow it. It was 
against the contract. I believe after that phone dis- 
cussion -- and this is hazy in my mind because I don't 


think I was personally involved at this point -- Levine 
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got Mr. Lang or Mr. Corletta to agree to let us take the 
SOCAL separately than Vantage to use the SOCAL with Commerce 
to stop all losses ~~ 

THE COURT: Wait a minute. Who got -~ 


THE WITNESS: Levine went down. 


THE COURT: Hew was the telephone conversation 


THE WITNESS: It was left that way. I called 
David Cohen, that they wanted the ship. 

THE COURT: How they would get the ship? 

THE WITNESS: t told them I would have to let 
them know. I didn't know how to get the ship. I could 
not take it away from Vantage and I could not give it to 
them. 

I called David Cohen and vaguely, I remember, 
because I didn't do this personally -~ it is very hard -- 
I remember that Bernard Levine went down to see Mr. Lang 
or Mr. Corletta ~~ I'm not sure -- to ask them to release 
the SOCAL charter, to stop all losses, give us the charter 
and let's sail the ship. I believe they okayed it at this 
time. This is vague now. 

Dave Cohen was involved and Bernard Levine. 

It was okay at this time. 


Wwe went back to SOCOL and SOCAL said that price 
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are way down and they can get all the ships they want, and 
they don't need us. 


MR. SOVEL: Could we get an approximate date 


THE COURT: Let's try to get some dates. 
It would have to be before the 12th of March. 
MR. COHEN: The date of the cable from SOCAL 
canceling the charter is March ll. 
THE COURT: Do we have that? 


MR. COHEN: I believe Vantage has it with 


MR. KLEIN: I don't have it at the moment. 
It will come into evidence, your Honor. 

THE COURT: You mean between the time of the 
three-way telephone call when SOCAL said they wanted the 
ship and the time you went to them and said, “We can charte 
it to you"? 

THE WITNESS: We didn't charter it to them. 


What we did was to get a separate operator. We at that 


time didn't have any veration of our own. We called 


another operator who they approved. 
THR COURT: Who approved that? 
THE WITNESS: SOCAL said they would let us 


use those operators when I spoke to them on the phone in 
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that three-way conversation. I am trying to remember 


this. It is very difficult. 


THE COURT: Was there more than one three-way 
conversation? 

THE WITNESS: No. One. 

THE COURT: In that one three-way conversation, 
is it correct that you offered to have someone operate it 
for you and -~- 

THE WITNESS: If I could get released from 
Vantage, yes. 

THE COURT: ‘Then it would be operated by this 
alternate operator under the charter to SOCAL? 

THE WITNESS: With an NMU crew. I gave them 
two names that Blix had given me and they okayed them, that 
they would work with them. 

Q You are saying that you did get clearance 
from Vantage? 
A I didn't. 

THE COURT: Mr. Levine? 

THE WITNESS: Commerce did. 

THE COURT: You went back to SOCAL and said, 


“we have got clearance"? 


THE WITNESS: I don't think I did. I'm not 


Maybe David Cohen did. I'm not sure. One or 
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two days later we went back and it was too late. 


THE COURT: Had the charter market changed so 


THE WITNESS: It has been changing every day. 
The price of the ship was -- I think the ship plunged 
worse than the stock market. 

THE COURT: Then there was this telegram of 
cancelation on the llth. 

MR. COHEN: That's from SOCAL to Vantage. 

THE COURT: We will get that in evidence 
eventually. 
BY MR. COHEN: 

Q Other than the three-way conversation that you 

had with Mr. Corletta and representatives of SOCAL, did you 


personally have any meetings or discussions with the pecple 


from Vantage at any time on and after that date and prior 


to the commercial arbitration between Commerce and Vantage? 


A I don't remember any at all. 


815a je 
Nathanson-direct 
Q .Mr. Nathanson, did Commerce obtain an arbitral 
award against Vantage? 


A Yes. 


Q Did Commerce settle its claims against Vantage? 


A Yes. 
Q Did Commerce get the full amount of its award 
against Vantage? 
MR. SOVEL: Objection, your Honor. 
THE COURT: What is the objection? 
MR. SOVEL: The documents speak for themselves. 
They are in evidence. They show a satisfaction of a 
judgment in full. 
THE COURT: Where is that stipulated? 
COHEN: It is Exhibit I. 
COURT: Let's review what the facts are. 
Commerce get the full amount -~- 
SOVEL: Objection. 
No. 
MR. SOVEL: There is an objection pending, 
Mr. Cohen. You can't go on with the question. 
THE COURT: We have Paragraph 39 of the stipu- 
lation and other subsequent paragraphs. It is stipulated 
that in July the arbitrators between Commerce and Vantage 


awarded $2,750,000 to Commerce which was the purchase 


wes 
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price of the Barbara plus $133,264.10, less the net 
proceeds of the sale of the Barbara to an alternate buyer, 
which was what, $700,000? 
MR. COHEN: Yes, is what we received. 
COURT: So you got a total award of about -- 
COHEN: In excess of $2,100,000. 


COURT: A little over two million one, 


MR. COHEN: Right. 

THE COURT: Okay, go ahead. 

Just reframe your question. 

Q How much money has Commerce received from 

Vantage? 

MR. SOVEL: Objection, your Honor. My objection 
is that it becomes irrelevant in view of the satisfaction 
of the judgment in full. 


THE COURT: I will overrule that objection. 


A Commerce settled with Vantage for a much lesser 


amount. I believe the total amount of the settlement 
was 700,900, but not in cash, over a long period of time. 
I don't know how much it has received up to this date. 
Q Why did you settle for a portion of the award? 
MR. SOVEL: Objection, your Honor. 


THE COURT: Overruled. 
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A vantage invited us to send our own auditors to 
look at their books. We hired outside auditors, not our 
own, to look at Vantage's books. Our people at Vernitron 
and Commerce made our decision that if we proceed against 
Commerce any more ~~ 

THE COURT: Proceed against who? 


A Proceed against Vantage any more, then Vantage's 


lawyers would end up with all of Vantage's money, Vantage 
would go broke and we would end up with nothing. 

MR. SOVEL: If your Honor please, I move the 
answer be stricken. 

THE COURT: Motion denied. 

THE WITNESS: I didn't hear you, sir. 

THE COURT: Motion denied. 


Who were the auditors? Let's go into that in 


more detail. This is just too general. 

A We have a letter from them, David. If you give 
me that I will remember their names. They were not our 
regular auditors. We went to some people who were 
familiar with the shipping industry, which we were not. 


THE COURT: Okay. 


Q I show you a letter dated April 23, 1973 on 
the letterhead of Grayson & Bock. 


THE COURT: Mark it. 
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MR. COHEN: Mark it as an exhibit. 
(Commerce Exhibit 70 was marked for 
identification.) 

THE COURT: Just identify that again, please. 

MR. COHEN: A letter dated April 23, 1973 to 
Vernitron Corporation to the attention of Mr. Nathanson 0% 
the letterhead of Grayson & Bock. 

Q Mr. Nathanson, is this a letter which you 
received on or about the date it bears? 

A Yes. 

Q Are Grayson & Bock the accountants or auditors 
that you previously referred to? 

A Yes. 

Q This letter that I hand you is signed by 
Grayson & Bock but not signed by you. Did you sign a 
copy of it? 

A This is a preliminary investigation. After 
reading the preliminary investigation and having a separate 
meeting with Grayson & Bock -- 


THE COURT: Wait a minute. 


Q Did you sign a copy of the letter was the 


question. Did you retain Grayson & Bock -- 
THE WITNESS: No, we did not. I don't 


believe so. 


Q 
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Did they do any work for you? 


Yes. 


I show you a bill dated April 30, 1973 directed 


to Vernitron Corporation. Is that a bill for services od 


Grayson & Bock? 


A 


Q 


A 


Yes. 
How much is the amount of that bill? 
$2460. 


What services did srayson & Bock perform for 


They had a preliminary investigation of Vantage 


Steamship Corporation and subsidiaries that consulted with 


us and sent us this letter. 


Q 


with you? 


What did they tell you in their consultations 


MR. SOVEL: Objection. 
THE COURT: Overruled. 


MR. COHEN: Your Honor, I woulda like to mark 


the bill dated April 30, 1973. 


THE COURT: I don't see why we need the bill. 
What do we need the bill for? 

MR. COHEN: Fine, thank you. 

What did they tell you in your consultation? 


That Vantage was going broke; that there would 
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be no use to even going ahead with a full-fledged 
investigation because it would prove nothing. 

Q Did they teli you how much a full-fledged 
investigation would cost for their fees? 

A They did, and I believe it in this letter some- 
where and I would have to find it. 

Q What is your best recollection apart from the 
letter? 

A It's in the letter here. Well, 30, 40,000, 
I don't remember. 

MR. COHEN: I offer 70. 

Can you reserve your objections for a moment 
and we will go forward so we can end before the noon break, 
gentlemen? 

MR. SOVEL: Just a minute, please. 

MR. COHEN: I will witheraw the offer for a 
moment and give them an opportunity to read the exhibit 


and determine whether they want to make any objections. 


THE COURT: All right, they can read it during 


the noon hour. 
Go ahead. 
MR. COHEN: Thank you. 
Q MR. Nathanson, did you settle with Vantage for 


any reason other than financial reasons? 
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MR. SOVEL: Objection, your Honor. 
THE COURT: Overruled. 


Q Did you settle or did Commerce settle its 


disputes with Vantage for any reason other than financial 


reasons? 
A No. ~ Just financial. Just the money. 
Q Was the litigation still pending between 
Commerce and Vantage? 

THE COURT: This is too obscure. 

MR. COHEN: Okay, thank you. 

THE COURT: When you say financial reasons, 
what do you mean? wity did you settle? You had an 
award of 2.1 million. You settled for 700,000 payable 
overtime. 

THE WITNESS: They were appealing it, continu- 
ally appealing it and paying their outside lawfirm what 
I considered exorbitant amounts of money. 

MR. KLEIN: Objection, your Honor. 

THE WITNESS: we felt they were not financially 
able to continue paying their outside law firm and still 
have any money to pay us anything. 

THE COURT: SO it was a matter - what you are 
saying is that you settled with them, based on their 


ability to pay you and sustain Litigation, right? You 
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didn't think they had much ability, is that right? 

THE WITNESS: Well, we negotiated the final 
settlement with them based on several things. One, that 
they won't spend any more money with their lawyers, in 
fighting us, that is; that their fight would only be with 
the NMU and not with us as far as antitrust. 

Q Had Commerce ~~ 

THE WITNESS: And that Vantage would stay in 
business and we would only take from them enough where we 
would not weaken them so they would go out of business. 
That was Levine's object when he met with them and that's 
the amount he arrived at. 

Q Taking you back to March of 1971, were you 
personally involved in any efforts that were made by or 
on behalf of Commerce to get out from under the injunction 
other than by negotiation with the NMU? 

THE COURT: You mean the legal steps? 


MR. COHEN: Yes. 


A I was involved with other thigqs, but. I don't 


know if you would call them legal or not. 
Q Well, did you personally meet with the NLRB? 
A Yes. 
How many times? 


I think I saw them three times all 
a 
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MR. COHEN: Your Honor, this is something that 
the layman essentially did on his own. 
THE COURT: Then Sring that out, of course. 


Let me tell it in my own way if I did it on my 


Q Why don’t you tell us, Mr. Nathanson, in your 
own words what contacts you had with the NLRB, what the 
substance was and what happened? 

A This was after Frankel‘s injunction, when we 
were going to appeal the injunction and Vantage had then-- 


I don't know how you pronounce it--gone to the NLRB against 


both the NMU and Commerce for an antitrust action and we 
were supporting Vantage on that claim. 

Q Before the NLRB were they making antitrust 
claims or labor law claims, do you know? 

A Labor law and antitrust, I don't know. Labor 
law. Let me say it the way I can and it might not be the 


right legal question, but when I asked Charlie Miller and 


David Cohen about it--about how long it would take for the 


appeal, because at this time, as I had said so many times, 
the ety was in Mobile and we were paying money while it 
was standing there and we needed to upset this injunction 
so that we can deliver the ship to Vantage, or at least 


Vantage answer us that they can‘t accept the ship, but we 
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had to offer it to them clean of the undertaking. Mr. 


Miller and Mr. Cohen explained that in lieu of Franklin's-- 


Judge Frankel's injunction the NLRb's action became very 


important and the NLRB's action would almost in itself over- 
throw the undertaking clause. 

One day in Marshall, Bratter's office David 
Cohen and Miss Reis returned from a trip to Washington, 
D.C. where they went down to see if they could expedite 
the NLRB claim against the NMU. They came back and said 
that Washington claimed that it was in the hands of the 
New York office of the NLRB and before they can move it 
New York had to do something. I forget what it was, but 
they had to do something in New York. I called a lawyer 
I knew who had been involved with another union which repre- 
sented my own company, Scientific Equipment Manufacturing 
for 20 some odd years, the union did, and I asked this 
lawyer, Mr. Siegel, who works with this union, “How do we 
approach the NLRB in New York to explain the need for the 
urgency of having them move faster?" 

"Easy," he said, "I will take you up there, 
introduce you to a Mr. McLeod, he is in charge, and you 
will tell him your story." 

I said, "Gee, IL want to meet him now." 


He said, "Fine, I will call him up and you will 
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meet him now." 
So he called him up and that very day--I think 
a day after David Cohen and Miss Reis was in Washington, 
Mr. Siegel and I went up to see Mr. McLeod at the NLRB. 
THE COURT: Who is Mr. McLeod? 
THE WITNESS: He was in charge of the New York 
office. 
MR. SOVEL: He was the regional director at 
that time, your Honor, for the second region of the NLRB. 
THE COURT: When did you go to see Mr. McLeod? 
THE WITNESS: During the early part of when the 
appeal was pending. I don't know the time. I can't give 
you the date. 
Q After Judge Frankel's injunction? 
A Yes. I said when we were trying to appeal. 


Q So sometime after I and Miss Reis went to 


Washington to testify before the general counsel? 


A Right. Well-- 
Q Is it-- 
MR. SOVEL: If your Honor please, I will object 
to the reference to testify before the general counsel. 


THE WITNESS: TI don't know anything about that. 


MR. COHEN: ‘that's right. 1 believe it is a 


valid objection. I agree with it. 


bly 
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A Do you want me to say it in my own words? 

Q Yes, sir, say it in your own words. 

A I went to see Mr. McLeod to tell him that it 
was not only between the Government and NMU involved in 
this case. There were people standing on the side, that 
is Commerce, who were bleeding while they were building 
a case against the NMU. While that case can take years, 
or whatever they do, we were paying for a ship in Mobile, 
storage. We could not sell that ship. There was an in- 
junction and the time was of the essence for us. We 
didn't feel we could win any appeal if it was not tied 
to their case against the NMU. Mr. McLeod promised me-- 
as a matter of fact, he called a Mr. Bennett into the 


meeting who was actually handling the case and asked Mr. 


Bennett to move with all haste on the case because it 


was not their intention to hurt anybody and that's how 
we left the meeting. 

About a week or ten days later or two weeks 
later we hadn't heard anything further and Mr. Cohen and 
I went up to see Mr. McLeod together. I had told Mr. Cohen 
about my meeting with Mr. McLeod by this time. We had the 
same type of discussion. I think Mr. Bennett sat in the 
same meeting with Mr. Coken, Mr. Bennett, Mr. McLeod, my~ 


self and again we had the same type of discussion about 
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it was very important that we move it along. My other meet~ 

ings with the NLRB were with Bennett and not with Mr. McLeod. 
Q What other meetings did you have? 


Where they examined us oF discussed the case it- 


Q Took your position with respect to what the 
facts were? 


A Right. 


Q Okay. Informally without your being sworn under 
oath or anything like that? 
A Right. 
MR. COHEN: Your Honor, that's all I have for 
this witness. 
THE COURT: All right. Do you want to cross 
examine now, Mr. Klein? 
MR. KLEIN: No, your Honor. 
MR. SOVEL: No cross at all? 
MR. KLEIN: That's correct. 


THE COURT: All right, Mr. Sovel. 


CROSS EXAMINATION 


BY MR. SOVEL: 
Q Mr. Nathanson, when you settled your claim or 
your judgment against Vantaqe--and by that I mean the Com- 


merce judgment against Vantage--you obtained from them an 
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agreement to pay you SO much money, is that correct? 

A Yes. 

Q In addition you obtained an agreement from them 
not to prosecute further appeals? 

A Yes. 

Q In addition you obtained an agreement from them 
to withdraw their unfair labor practice charge which Vantage 
had against Commerce? 


MR. KLEIN: Objection, your Honor. 


MR. COHEN: Objection. 


MR. KLEIN: Not true. 

THE COURT: Read the question. 
(Qvestion read.) 

THE COURT: I thought that-- 


MR. COHEN: The documents will speak for them- 


selves. If Mr. Sovel has particular reference for one 
document-~ 

THE COURT: I think that one had been filed. 
Wasn't it still pending? 


MR. COHEN: No, your Honor. 


MR. KLEIN: No, it was resolved. 


Q Didn't you agree or wasn't it agreed that Van- 


tage would cause the NLRB to stop seeking enforcement of its 


unfair labor practice finding--its finding of an unfair 
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labor practice against Commerce? 

MR. COHEN: Objection. The agreement speaks 
for itself. 

MR. SOVEL: I can cross examine the witness on 
what he agreed to. He examined on the other factors. 

THE WITNESS: If I can see the agreement I will 
answer you. I told you that Mr. Levine did the final agree- 
ment with them and I don't remember all the points now. 

Q I refer you to paragraph 6 of the agreement 
which is part of Exhibit 9 in evidence. 

MR. SOVEL: It is the document, your Honor, which 
is document number 1 in the package. 

A This paragraph 6 says that Vantage will deliver 
to the NLRB a letter saying that--advising the NLRB of the 
fact that the settlement had been and withdrawing the en~ 
forcement application, yes. 

MR. COHEN: Withdrawing Vantage's encorcement 
application, is that right, Mr. Sovel? 

Excuse me. 

THE COURT: Okay, let's go on. I don't think 
this is worth pausing so long for. 

Q So that the consideration for the settlement 
was all those three things? 


A Whatever it says. I haven't read this agreement. 
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| I have never read it and I haven't signed it, but I assume 


you're right, whatever is in that agreement. 


tage with respect to the sale of any of Commerce's vessels? 
A Commerce? 
Q Yes. 
A I know--I know now and I knew after--after I 


had spoken to Blix that Vantage had been in touch with 
eS ale 


—" 


Q when did Commerce first have contact with Van- 


12 Commerce before I spoke to % ix about Vantage. 


13 Q Buying one ship or both ships? 


oo Pilalas, or a company called Pioneer--Vantage had been in 
ll touch with Pilalas through Blix about buying 4 ship through 
14 A One or both. 

15 MR. SOVEL: May I see that exhibit file? 

16 MR. COHEN: It is right over there (indicating). 
A You are panting me my knowledge now, not my 


knowledge at that time, right? 


Q Now, do you know now whether Blix was told then 
about the status of the unions to own the vessel? 

A I know that either Pilalas said or Blix said 
during the arbitration that something was said about the 
unions that were on the ship. 

THE COURT: This isn't very helpful. if he 


just reciting what he can recall from some arbitration 
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proceeding, let's get the testimony. 
MR. SOVEL: Okay. 
Q Isn't it true, though, Mr. Nathanson, that 
Commerce had collective bargaining agreements with the 
National Maritime Union, with the Masters, Mates and Pilots 


Union, with the Marine Engineers Beneficial Association 


District No. 1 and with the Radio Officers Unions? 
THE COURT: You are talking about Commerce? 


MR. SOVEL: Commerce. 


A Is that true? ‘The only one 1 am sure of is the 
NMU right now. None of the other unions have challenged 
us for anything. 

Q Do you mean that you don't know who Commerce 
had collective agreements with of your own knowledge? 

A The only contract I had looked at even since 


this whole case-- this whole fight had been--the only con- 


tracts I had looked at was the NMNU contract after the NMU's 
request for arbitration, that blue book, and one time in your 
office or that meeting room where you took out an SIU con- 
tract and was showing us some points in that. That's the 
only contracts I had looked at. I still have not looked at 


the other union contracts with the other unions on Commerce. 


Q Mr. Nathanson, I don't intend to be sarcastic, 


but does anyone in Commerce or Vernitron have any 
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responsibility for reading any of their company's contracts? 

A We have--our operation at Vernitron is that 
the managers of each operating division have very much 
responsibility and power and each manager does read and 
does run his company. When they do have problems they do 
come to us. 

Q And you are saying that to this date with all 
this litigation you have never looked at any of the other 
contracts, 

A Of Commerce? 

Q Yes. 

No. Why should I? 

Pardon me? 

Why should I? 

THE COURT: Let's not yet into any argument. 

Is it clear there was no problem--let me put 
it this way. As far as the transfer of the vessel BARBARA 


to Vantage, was there any problem about any other union? 


MR. SOVEL: I think it can be stipulated, your 


Honor, that Vantage had, except for the NMU, the same unions, 
but I think it should also be stipulated, or could be, that 
Commerce had signed collective bargaining agreements with 
the officers unions. 


THE COURT: I don't think there is much question 
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about that. 
MR. COHEN: it is in the stipulation, your Honor. 
MR. SOVEL: Right. 
Q You came into this picture with respect to the 
sale of the ships around October of November of 1970, is 
that correct? 


A Yes. 


Q At that point in time you discovered that Mr. 


Pilalas was himself a bidder on the vessel or was seeking 


to buy the vessels? 

A I don't know if I found that out immediately, 
but I know he was interested in buying the vessel. 

Q Wasn't it a fact, Mr. Nathanson, that he was 
fighting you viciously on the sale of the vessels? 


A Yes, he wanted to buy it himself. 


THE COURT: Fighting who? 
MR. SOVEL: Pilalas was fighting the sale of 
the vessels by Commerce and fighting Mr. Nathanson on it 
viciously. 
Q That is true? 
A Yes. We had different interests. His interests 
--Mr.Pilalas' interest was acquiring the vessels and my 
interest was Vernitron. My interest was getting as much 


cash as I can for the company. 
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Q Let me ask you this. Vernitron had just acquired 


Commerce stock a few years previous!y, had it not? 
A A few years? 
I don't know. You tell me, 
A Well, I would guess, but 1 think it was the 
end of '68 or January ‘69, I am not sure. 
Q And Vernitron acquired Commerce stock in return 
for--pardon me. 
Vernitron acquired Mr. Pilalas' stock in Commerce 
‘a return for Vernitron's stock? 
A I believe so. 
Q Do you know the value of the Vernitron stock 
that Mr. Pilalas received? 
A At what time? 
Q At the time you gave it to him first. 
A The market value you are talking about or the 
book value or what? 
Q The market value. 
A If it were January of 1969 it was probably 
erout $50 a share. 
And how much stock--~ 
About 200,000 shares. 
What's that, about $10 million worth of stock? 


Market value, yes. If he can sell it, yes. 
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Was his stock lettered stock? 
Yes. 
So he couldn't sell it? 
Not at that time. 
Q What was the value of that stock-- 
A I will add, though, that he had the opportunity 


to sell a portion of it before the market broke at a later 


date and he didn't sell it when he could have sold it. 


Q And what wasthe value of the stock at the end 
of 1970? 

A Seven, eight. 

Q Dollars? 

A Dellars a share, somewhere around there. 

Q So it was worth--it went from ten million to 
about two million? 

A $7 times 200 is a million, four; eight times 
200 is a million, six. 

Q When Vernitron acquired she stock of Commerce, 
Mr. Pilalas continued as the managing officer of the 
Commerce operation? 

A He continued as the manager of Commerce Tankers. 

Q And he was drawing a salary and earning a living 
from that job? 


A Yes. 
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Q In December of 1970, after you signed the con- 
tract for the sale of the BARBARA to Vantage, what did you 
do with Mr. Pilalas? 

A We settled with him. 

Q Pardon? 

A We settled with him. 

Q What do you mean you settled with him? 

A I don't remember exactly how it was accomplished, 
but we bought his stock, or guaranteed the sale of the 
stock, either way. He owed some money to the company. We 
forgave the debt. We contributed an insurance policy to 
him and the cash value of that insurance policy. We gave 
him a bonus from the company aside from paying for the 
stock and we paid him and his son and the people in his 
company for several months. 

Q You said “for several months." You left him 
in charge of the Commerce operations until the vessels would 
be finally sold? 

A We paid a severance pay for several months. 

Q When you are talking about all these different 
things that you paid him, what was the rough total amount of 
what he got for his stock? 

A The negotiated amount, what he got at that time? 


Q Yes. 
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A I can't tell you because we are talking about 
the total amount of shares. Before that in 1969 he had 
the opportunity to sell a portion of his stock. 

Q I am not asking you about '69. I am asking 
you what was the value of-- 

A He didn't have all the stock. That's why I 
have to tell you this. There was a registration fee for 
this where Mr. Pilalas was involved in a registration or 
could have been involved with a registration. If the 
stock market had gone down, but it was no where near 


seven. 


Q I think you are not responsive to my question. 


A I am. If you will hear me out you will find 
out that I am very responsive. You wanted to know the 
total amount-- 

Q As a result of the negotiations-- 


A The stock was sold differently, not to us. 


T6B4 am) 


2 


3 
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THE COURT: Can you take -~ 
THE WITNESS: He may have got a couple of 
million and he may have got -- I don't know what he got 
for his stock because some stock he sold was not to us 
and I don't know what he got for its 


But what did he get for the stock he sold to 


Just a portion of the stock he sold to us. 


Q Yes. 

A He got -- + would gather about -- @ million 
four stands in my mind. I don't know if that's the 
correct amount OF not, but I again have to aad that other 
stock he could have suld earlier and he chose not to do so 
at a much higher price. 

MR. SOVEL: 1 object and request the answer be 
stricken. 

THE COURT: We are not getting into the whole 
story of Mr. Pillalas -~ 

THE WITNESS: We will come to that in the 
questions he is asking. 

MR. COHEN: If this is at all relevant I will 
be glad to give these files to Mr. Sovel who has never 
before asked for them. I will show him the Pilalas 


settlement agreement. 
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Q Mr. Nathanson, when you were negotiating your 
sale of the Barbara and the Yhalia to Vantage and to the 
other purchaser, who were you using as your expert on 
maritime matters? 

A Mr. Simon, Mr. Blix. 

Q Did you rely or were you relying on Mr. Pilalas? 

A For operations I was, yeSs certainly. 

Q Isn't it true that you at that time -- on the 


maritime aspects of operating a ship you were relying on 


Mr. Pilalas to be your expert in that sale transaction? 


A Sale or operation? 
Q Sale. 
THE COURT: Let me heat the question. 
(Question read.) 
THE COURT: That question is meaningless. 
Q Mr. Nathanson, do you recall testifying at 
the deposition on June 27, 1974? 
A Yes. 
Q Your testimony which appears at page 42 of 
the transcript -- in the course of an answer you stated -- 
MR. COHEN: What's the question, your Honor? 
Is this for purposes of impeachment, Mr. sovel? 
MR. SOVEL: Yes, it is. 


“y checked and 1 called and since my own expert 
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Milton Pillalas, was not cooperating and fighting every 
step of the way and viciously fighting, it became a very 
touch thing and mixed in there on the second day for about 
five minutes " et cetera, and a long sentence. 
MR. COHEN: Now wait a minute. 

Q Were you referring to Mr. Pilalas as your 

expert? 


A Yes. 


THE COURT: This doesn't mean anything to me' 


I can't get anything out of it. I don 't know what you 
mean by expert on the sale. Do you mean a lawyer? 
Do you mean an appraiser? What do you mean? 
MR. SOVEL: I will answer it this way. 
Q Did you refer to Mr. Pilalas as your expert 
in connection with this ~~ 
THE COURT: So what? I don't understand. 
MR. SOVEL: Okay. 
Q Mr. Nathanson, you were never in the shipping 
business? 
A No. 
Q And when you went into working out these con-~ 
tracts of sale you consulted experts to guide you in 


this? 
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MR. KLEIN: Objection, your Honor, to the use 


of the word. 


A You will have to understand we employed Mr. 


THE COURT: Overruled. 

A When we sold the Thalia there were no questions 
that came up. When we were involved in the sale of the 
Barbara some questions came up. Those questions, the 
type of questions I would ask Mr. Pilalas he would answer. 


Separate the two things. One is a sale and one is 


operations. Pilalas, if you ask hima direct question 


on an operating thing he would answer. 
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Q When you referred here to Mr. Pilalas as your 


expert, what did you mean by that? 


A If you ask Pilalas and talk to him at that 
time -- of course I could not talk to him at the time -- 
and you ask him what a tail shaft was or a vacuator, Or 
Mr. Corletta asked how many vacuators were on the ship, he 
would answer me, 4 question like that. 
Q Hadn't you requested Mr. Pilalas to come to the 
meeting with Mr. Corletta on the negotiating of the contract 
A When Corletta asked certain questions, which 
I was not familiar with, such as the vacuators, or stores 
and Coast Guard inspection, I called up to ask him to come 
over. 


You called him up and you asked him to come 


I could not talk to him. 

THE COURT: We are getting confused. 

you take it easy. You are under cross~examin- 
ation, but it will help not to get excited. 

Did you request Mr. Pilalas to come to this 
meeting? What is the meeting you are talking about? 

Q The meeting at which you met with Mr. Corletta 

and Mr. Simon to work out the details of the contract of 


the sale of the Barbara. 
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A I am not sure it was that meeting. I did ask 
Mr. Pilalas to come to a meeting. 

Q Did he come? 

A No. 

He was not cooperating? 

No. 

MR. COHEN: I move to strike the entire series 
of questions unless there is some connection or relevancy. 

THE COURT: Motion denied. 

Q After the contract for the sale of the Barbara 
was signed, which would be on, I believe, December 23rd -- 
the 22nd or 23rd -- 

A Whatever it was. The day we sold it. 

Q Then it was a few days afterwards that you 
sat down with Mr. Pilalas and worked out with him this 
severance arrangement? 

A I don't think that is right. I think we 
worked it out with Pilalas before we signed the contract. 


I'm not sure of the time. I think we had to settle 


everything with his lawyer, not him, before we finally 


signed the contract with the Thalia, because I remember 
his lawyer coming up. I think we had to put some money 
in escrow or something. I'm not sure. We had to 


work out the agreement in advance. 


Baba 


Nathanson-cross 
After you signed the contract for the sale of 
the Barbara with Vantage, did you show that contract to 
Mr. Pilalas. 

A No. The contract calls for it and his lawyer 
came up to the closing. His lawyer represented Mr. 
Pilalas. He came to the closing, not Mr. Pilalas, looked 
at the checks, was welcome to look at the contracts, but 
I don't beiieve he looked at it, nor did Pilalas come up 
to look at it. 


Q Which closing are you talking about? 


A The Thalia closing. He came up for the 


THE COURT: Wait a minute. You had a closing 

of the Thalia? 

MR. SOVEL: I believe on the 22nd. 

MR. COHEN: The 23rd. 

THE COURT: That was the transfer of title? 

MR. COHEN: The Thalias was a simultaneous 
contract and closing the night of the 23rd. 

THE COURT: Let's get to that. 

This was on the 23rd, the closing of the Thalia, 
Mr. Nathanson? 

THE WITNESS: Yes. 


THE COURT: You say Mr. Pilalas’ attorney was 
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present at this time? 

THE WITNESS: Either he was there or he sent 
someone up. I know Pilalas didn't come up. 

THE COURT: Why did Mr. Pilalas' lawyer come? 

THE WITNESS: I think until we gave them a 
certain amount of money on the sale of the ship towards 
the purchase of a stock, he held a mortgage on the ship 
for which we allowed him to hold and it had to be released 


at that time. I'r. 10t quite clear on how it happened, 


but it had to be released that day, that moment, and 
either his lawyer came up OF somebody representing his 
lawyer came up. Mr. Pilalas did not come up. 


THE COURT: Let's break until 2.15. 


MR. COHEN: Your Honor, I have Mr. Strickart 


coming at 3 o'clock. 


(Luncheor recess.) 
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avoid the necessity of calling him and at the most leave 
nothing for Mr. Wall except for something that we can cover 
in a very short period of time. 

MR. SOVEL: That would certainly be it under 
the worst possible set of facts, I mean as far as time is 
involved. 

THE COURT: Let's by and large count on finishing 
the evidence in this case next week and we will do every- 
thing we can to ao it as certainly as far as Mr. Spector, 
he has a little time and try to anticipate what you might 
need him for and just put him on. 

HERMAN NATHANSON, resumed. 
CROSS EXAMINATION (Continued) 
BY MR. SOVEL: 

Q Mr. Nathanson, when we adjourned before lunch 
you had told us, I believe, that you had closed on the sale 
of the THALIA on the evening of December 23, 1970. 

A Approximately. I don't remember the exact date. 

Q And that an attorney for Hr. Pilalas was there, 
but he was not there. 

A Mr. Pilalas was not there. 


Q Now, you had at that time had=-- 


i 
THE COURT: Would you just read these questions 


and answers. 
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(Record read.) 
THE COURT: Okay. 


Q By the way, when you sold the THALIA didn't 


you suddenly find that it was about to commence on a voyage 


and you had to turn it around; you had to bring it back, 
the THALIA? 

A I'm sorry, start again. 

(@) When you sold or were in the process of selling 
the THALIA, did you not find out that Mr. Pilalas had started 


that vessel on a voyage that you had to stop in order to 


complete the sale? 

A The THALIA had never stopped. It had been con- 
tinuing and we had to stop it so we could transfer it over 
to the new buyer. 

Q At the time that you transferred the THALIA 


had the contract for the sale of the BARBARA already been 


signed? 


A About the same time. I am not sure before or 


Q Did you inform Mr. Pilalas~-and I am talking 
about Mr. Milton Pilalas at all times unless I indicate 
otherwise. 

Did you inform Mr. Pilalas of the terms of the 


contract for the sale of the BARBARA? 
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A I am sure my attorney advised his attorney. I 

didn't advise Mr. Pilalas directly. 
Then you didn't advise him? 
Pardon? 
You did not give hiin-- 
Personally? 
Yes. 

A No. 

Q Did anyone for Vernitron give to Mr. Pilalas 
a copy of ‘1e contract for the sale of the BARBARA? 

A I think it was sent to their attorney--to his 
attorney, not to Mr. Pilalas. 

Q With respect to the negotiations for the sale of 
the BARBARA you had hired Mr. Simon to represent the Commerce 
and Vernitron interests in that transaction? 

A Mr. Cohen hired Mr. Simon, yes. 

Q And actually Mr. Simen had been recommended by 
a Mr. Oberfest from American Export Lines? 

A By Mr. Oberfest. I forgot the same of the 
company he was with. 

THE COURT: I am sorry to interrupt you, but 
read the last question and answer. 
(Record read.) 


THE COURT: Go ahead. 
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Mr. Simon-- 
Mr. Simon was not hired at that time to repre- 


sent us on the BARBARA and the THALIA. Mr. Simon was hired 


to represent us to sell those two ships to East West, not 


for Vantage and to-- 
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Texas Citv? 

Texas City. 

THE COURT: I am not getting what you are 
saying. You are drawing a distinction? 

THE WITNESS: I am SOrry. 

MR. SOVEL: May I ask something that might 
clarify it? 


THE COURT: Sure. 


Q There had been previous discussions of a poss- 
ible sale to East-West? 

A Yes. 

Q And in connection with those discussions you 
had retained Mr. Simon? 


A Mr. Cohen had retained Mr. Simon for East~- 


West, yes. 


Q For an East-West transaction with Commerce and 


Venitron? 

A Yes. 

Q And when you came to the sale of the Thalia 
and the Barbara in December you again called upon Mr. 
Simon? 

A Yes. 

Q Mr. Simon presumably was knowledgeable and 
expert in the field of the sale of vessels? 


\ 
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We understood that, yes. 
And you were relying on him for that expertise? 
A Yes. 
Q Am I correct that the contract for the sale 
of the Thalia -- and I am distinguishing between the 
contract and the closing. 
A And the what? 


Q And the closing on the sale. That the contract 


for the sale of the Thalias was entered into before the 
contract for the sale of the Barbara? 

A The contract and the closing of the Thalia 
I think was the same time. 

Q Then both events were before the sale of the 


Barbara, were they not? 


A It was all in the same time. I don't know. 


Q Wasn't the contract for the sale of the Thalia 


prepared with a clause in it that provided that the same 


unions would continue aboard the vessel? 
A The Thalia contract? 
Q Yes. 
A Yes. 
Q Wasn't that used as the form for the Barbara 


contract? 
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A I believe -- that testimony I heard, yes. 
Q And that that clause was stricken out when it 
came to the negotiating of the Barbara contract? 


A Yes. 


Q What occurred? what were the discussions © 


with respect to the striking out of that clause? 

A Mr. Coretta -- 

THE COURT: No, this is a particular discussion 
you are talking about? 

MR. SOVEL; Yes. Do you want me to put time 
and place? 

THE COURT: Yes. It is probably in the 
record already, but I just @on't recall it. 

Q De you remember when this meeting was? 

A well, we had a meeting in the morning, first 
at Blix' office and in the afternoon we went to Corletta's 
office. Lang was not there and the very next day we had 
to go back *o Corletta's office and that was the day. 

Q Would it help your recollection if I were 
to suggest to you that you met first on December 22nd and 
Mr, Lang wasn't available and you met then on December 
2ara? 

Mr. Lang was still set aveilable. 


And he was still wat aveilable, but that's when 
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you signed the contract? 

A We met twice with Corletta before we signed 
the contract. The signing was at a bank, Franklyn 
National Bank, a third time. 

THE COURT: It may be in the record, but I just 
don't right at the moment have in my mind the chronology, 
so why don't we get it down. 

MR. SOVEL: I think perhaps my last question 
turned out to be a little misleading unintentionally. 

We have the contract for the Barbara. May I have the 
exhibit? 

Q Exhibit 2 in evidence, the cencxact for tive 
sale of the Barbara, indicates at at was signed on Decembe 
23% 

MR. KLEIN: Your Honor, the stipulation of 
facts in Paragraph 19. 

A Yes. 

Q You have indicated the 23rd. Now, what you 
are saying to me I believe is that your rirst meeting 


with Mr. Corletta was two days vefore that on the 21st? 


' 


A Right. 


Q Your second meeting was on the 22nd and on 
the 23rd you signed the contract? 


A Yes. 
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COURT: Okay. Just one second. 
second meeting was when? 
SOVEL: The 22nd of December. 


COURT: And the contracts were signed the 


MR. SOVEL: Right. 

Q Was December 2lst of 1970 the first time you 
had Mr. Corletta? 

A Yes. 


Q Had you ever spoken to him before? 


A Well, Blix -- through Blix, I suppose. Blix 


made the offers to Corletta and to me back and forth. 
Q No, I am not asking about Mr. Blix. 


Had you ever been in touch with Mr. Cotletta 


A I don't think so. 
Q Hac vou ever communicated with him before? 
} 


before? 


A I don't think ae I don't remember. 


Q But you certainly know that you had not met 
him before?: 
A I had not met him. 


MR. SOVEL: Excuse me, your Honor, for one 


moment. 
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(Pause. ) 

THE COURT: Incidentally, did you get 59 
through 69 marked? 

MR. COHEN: No, youx Honor. As we started 
to read them you came back. As soon as we have a recess 
we will mark it. 

Mr. Klein pointed out to me that his records 
were more complete than mine. His showed two other pieces 
of paper which were postcontractual communications and we 
are going to mark those also. 

THE COURT: All right. 

Q On which day, if you can recall, December 2lst, 
December 22nd or December 23rd, did the discussions take 
place with Mr. Corletta with respect to the removal of the 
continuity of union clause from the contract of sale of 
the Barbara? 

A The 22nd. 

Q The second day of the meeting? 

The second. 

The second day that you met Mr. Corletta? 


The second meeting. 


Q Where was that discussion held? 


A In Mr. Corletta's office. Between Mr. 


Corletta and Mr. Simon. 
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Who all was present at the meeting? 

It's a large office. I mean, the physical 
size. We had Mr. Cohen, myself and Mr. Simon. We had 
Mr. Someck, Mr. Corletta. 

THE COURT: A little slower. 

THE WITNESS: Pardon? 

THE COURT: Mr. Cohen, Mr. Nathanson, Mr. Simon. 

THE WITNESS: And then for Vantage we had 
Mr. Corletta, Mr. Someck and I believe Mr. Johnsor. 

Q How did the question of the provision relating 
to the continuation of unions come up? 

A Mr. Corletta's attorney was not there, so 
Corletta acting as his attorney reviewer  aragraph by 
paragraph with Mr. Simon. 

MR. KLEIN: I would object to the character- 
ization "acting as his attorney". 

THE COURT: All right. 

THE WITNESS: I'm sorry. 

Q Were they sitting at the table while they 


were doing this? 


A No, it wasn't in the office. I mean, it 


wasn't in the conference room. It was in a larger 
office and Y think they were eitting on a chair or on a 


couch, I am not sure. 


857a 


Nathanson-cross 

Q Were you or Mr. Cohen listening to this going 
over the contract? 

A No, I wasn't. 

Q Was Mr. Cohen? 

A I'm not sure, becausé there were other points 
that I was checking on meanwhile. 

Q Okay. 


What happened with respect to this particular 


clause of the contract? 


A Mr. Simon and Mr. Corletta turned to me and 
said, paragraph has to come out." 
And what did you say? 
“Why?” 
Pardon? 
A I guess “Why.” I don't know what I saic. 
Q You asked why; you wanted to know what it 


was about? 


A Yes. 

Q What did they tell you it was about? 

A Mr. Corletta told me he was responsible for 
the unions and the buyer and he will have the only ships 
after the purpose is made. The only right the NMU would 
have would be to strike and we would be out of the shipping 


industry. 
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Why would he want the clause taken out of the 
contract? 
MR, KLEIN: Objection, your Honor. 
I don't know. At that time I didn't know. 
THE COURT: Objection sustained. Just ask 


what was said. 


A There were two paragraphs taken out. I only 


remember one paragraph that even disc wsed it. 
Q Did Mr. Simon say anything about that? 
A I turned to Mr. Simon and I said, "Is what 
Mr. Corletta saying correct?” 
He said it is substantially correct. 
Is that the whole subject of the discussion? 


Less than two minutes, five minutes. Very 


Did you ask Mr. Simon why that provision had 
been there provisionally? 

A No. 

Q And was that the whole discussion relating to 
the removal of that contract, that provision in the con- 
tract? 

A That I heard or that I was involved with, yes. 

Q Was there any discussion between Mr. Corletta 


and Mr. Cohen that you heard? 
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A On that paragraph? 

Q Yes. 

A Mr. Cohen started to say something to Mr. 
Corletta and Mr. Corletta again said, "This is my business. 
I understand it. You don't understand it, Mr. Cohen," 
and that was all. 

Q And when Mr. Cohen was told that he didn't 
understand this, what did Mr. Cohen do? 

A We left it up to Mr. Simon. He was our 


attorney. 


860a 


Nathanson-cross 


Q In the course of that day you agreed upon the 
other provisions to the contract? 

A Yes. 

Q And the next day you signed the contract? 

A Yes. 

Q By the way, I think it was the first witness, 
Mr. Sachs, who signed the contract for Commerce? 

A Yes. 

Q Who reviewed the contract for Commerce before 
it was signed? 

A Our attorney. 

Q Mr. Simon? 

A Mr. Simon and, I imagine, Mr. Cohen. 

Q When was the first time you heard anything about 


a question being raised by the Naticnal Maritime Union 


with respect to the sale? 


A When the union requested a meeting or a 24- 
hour arbitration. 


Q You heard something about it before then, didn't 


A I saw a letter that Pilalas had written about @ 


week after he wrote it. We didn't know there was 4 


question. We had not seen the letter that the union 


wrote to Pilalas. We didnt't make eny connection or 
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didn't think there was a problem. 

THE COURT: Let's see that letter so we know 
what we are talking about. 

MR. KLEIN: I think that is also a stipulated 
fact. It is on pages 6 and 7. 


BERGEN: They are Exhibits 25 and 26, your 


Q Mr. Nathanson, didn't you some time around 
January llth or January 12th of 1971 receive word that a 
letter had been received at Commerce from the NMU? 

BERGEN: He has already testified -- 


COURT: ‘This is croSs~-examination. 


Mr. Nathanson, wasn't there a call to Vernitron 
that there had been a letter received and that Mr. Pilalas 
had replied to it and he just directed them to send a copy 
over to you? 

A I heard about it later. It was not to me. 
It was a call that Mr. Levine heard and that he had told 
Pilalas not to -- not Pilalas, but one of the people that 


worked for him -- not to mail it until Cohen sees it. 


Wot a letter from tr> union but Pilalas was writing a 


letter to the union, anda this is from the arbitration 


know this. 
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Don't get too far ahead. 
A I was not involved at this time. I saw this 
letter a week after Mr. Pilalas mailed it. 
THE COURT: I do not want the witness to 
repeat what he learned in the arbitration. 
The only evidence that will help me from you 
is what you know, what you found out at the time period. 
THE WITNESS: There are other people in Vernitro 


besides me. You must understand that. 


THE COURT: You are saying you don't recall. 
You may proceed, Mr. Sovel. 
BY MR. SOVEL: 

Q Did you hear some time before you saw the 
letter that a letter nad been received and a reply had 
been sent? 

A Before I saw the letter I heard that Pilalas 


hed written a letter that we had not seen and we had not 


received yet, but nothing that I remember was ever suid 


that the union had written first to Pilalas. 

Q you direct that a copy of the letter that 
Mr. Pilalas had be sent to you? 

A No. 

Q Did anybody? 


I imagine so. We got it. 
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Q Then you don't know, but you know you subse~ 
quently saw a copy of it? 
A That's right. A week after it was sent. 
Q Mr. Pilalas' letter is dated January 13, 1971? 


MR. BERGEN: May we have the exhibit number 


THE COURT: It is Exhibit No. 26. 

THE WITNESS: This is the first time 

MR. SOVEu: I object. 

THE WITNESS: This is the first time 
reading a letter from the union to Mr. Pilalas. 

THE COURT: Right here and now? 

THE WITNESS: Yes. From the union to Mr. 
Pilalas. I don't believe I read it before. 

Lawyers handle these kind of things. 

We are running a $50 million company. There 
are many divisions and many subsidiaries. We have 2000 
people working for us. We pay lawyers to do these 
things. It is not fair to say that we do everything 
the lawyers do. They don't do everything we do. 

THE COURT: I understand that. 

THE WITNESS: It is not very fair. 


MR. SOVEL: There are a lot of things that are 


not fair. Perhaps tne fairness goes the other way here. 
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THE COURT: Don't argue. Keep asking the 
questions and Mr. Nathanson will answer. 

Q yOu saw a copy of Mr. Pilalas' letter about 
January 20, 1971, would that be correct? 

A Approximately. It was approximately a week 
after he sent it. 

Q Did you read the letter then? 

A I believe I did, yes. 

Q What did you do when you read it, if anything? 

A I know that Mr. Cohen and Mr. Levine and I 
were trying to figure out what Pilalas meant by the last 
paragraph. He was not involved with the sale of the ship. 

Q what was it in the last paragraph you didn't 
know what he meant by it? 

A We did decide, Mr. Cohen, Mr. Levine, and 
myself, we dia decide that Mr. Pilalas was going to go 
back into the shipping business and probably have the 
NMU as his union and was trying to be friendly with the 
NMU. 

Q That was your interpretation of the letter? 


A That was our interpretation of it. 


Q Mr. Nathanson, did you call Mr. Pilalas and 


ask what he meant by the letter? 


A pid I call? No. 
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wud 


Did you direct anyone to call him? 

No. 

MR. COHEN: Mr. Sovel, may I interrupt your 
examination for a minute. 

Your Honor, I am prepared to excuse Mr. 
Strickhart and permit this examination to go forward. 

MR. SOVEL: It does not have to be acceptable 
to me for you to excuse him. 

MR. COHEN: I don't want to bother him again 
if you are going to call him. 

MR. SOVEL: If I call him that will be my 
problem. 

MR. COHEN: Thank you, Mr. Strickart. 
I appreciate the time. 

(Mr. Strickhart left the courtroom.) 

Q Mr. Nathanson, Mr. Pilalas' letter, which 

is Exhibit 26 in evidence, begins: 

Dear Mr. Barisic: 

In reply to your letter of January ll, 1971. 

I just to make sure. Is it your testimony 
that you did not try to find out what the letter of 
January 11, 1971 was? 

A We didn't th ink the letter was important. 


We didn't think it important enough to research Lc. 
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I didn't follow it any further than to say Mr. Pilalas 
is making his friendship with the union and we didn't 
focus or check. I didn't. 

Q Did anybody, to your knowledge? 

A Not to my knowledge. 

Q The last seitence of Mr. Pilalas' letter of 
January 13, 1971, which is Exhibit 26, states: 

I know that the same unions are continuing on 
the Thalia and have no reason to believe that it will be 
otherwise with the Barbara. 

When you read that sentence, did you have 
any belief as to whether it was true or untrue? 

A Neither. 

Q Was it true? 

A You asked when I read it what I believed. 

Q Was it true? 

A I didn't even pay attention to it. All I 
thought was that he was trying to be nice and friendly 
with the NMU. 

Q Did you have reason to believe that the same 
unions would continue on the Barbara? 


A Neither. Didn't follow it up. Didn't 


pay attention to ic. That was up to the buyer to decide 


in his own negotiations what union he might have. 


t 
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Q Hadn't Mr. Corletta told you he was going to 
have a different union than the NMU on the ship? 

A He told me that union discussion and problems 
would be his. 

Q Is it your testimony that he never mentio:. <2 
the SIU to you at the time he negotiated the contract? 

A If I mentioned it I didn't focus on it at 
that time. 


I had purchased many companies, you have to 


understand, both for myself, Scientific Equiment, afd 


Vernitron, and I have sold many companies for Vernitron 
and Scientific Equipment, and in every singi- case, every 
single case, the buyer was the one that was responsible 
for the union. On every case, 100 per cent of the time, 
the buyer was involved with the union, never tne seller. 


Why should I think different in this case. 
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MR. SOVEL: Your Honor, I object and move the 
answer be stricken as unresponsive to anything I asked. 
THE COURT: Motion denied. 
Q Isn't it true that you knew at the time you read 


that letter that that sentence was not literally true? 


A No. The only thing we did was laugh. The man 


is 80 some odd years. We made some statements about the 
immortal man. He was going to live forever. 

Q By that you mean Mr. Pilalas? 

A He was going to go back into the shipping busines 


and buy a 200,000 ton tanker of some kind and probably 


succeed. 

Q In any event, no one from Vernitron or Commerce 
contacted the union after January 13th? 

A Nobody from Vernitron contacted the union tnat 
I know cf. From Commerce we do not know. 


Q The next thing that occurred-- 


A Obviously from the letter-- 
MR. SOVEL: Objection, your Honor. 
A (Continuing) --Mr. Goodwin contacted, from the 
letter. 
THE COURT: Just limit your answers to the 
questions and your counsel can redirect if he wishes. 


You may proceed. 


869a 


2pgjp 118 Nathanson-cross 


Q The next thing that occurred was that you re- 
ceived a notice of arbitration, the demand for arbitration? 

A The next thing that I knew was that Mr. David 
Cohen came into my office and said that the union was re- 
questing immediate arbitration. I do not know if he knew 
that from a phone call he received from the union or re- 
ceived from the union a telegram. f don't know if he said 
immediate arbitration or within 24 hours arbitration, but 
I remember that he had to leave the office immediately 
because his mother-in-law was sick or had an operation, 
and he had to leave. 

He asked me to make sure that the arbitration 

was after he came back, and he left. 

Q You got ahold of Mr. Simon? 

A Yes, and Mr. Corletta too. 

Q You got ahold of Mr. Corletta? 

A Yes. 

Q What did you say to Mr. Corletta? 

A I thought there was something serious going on 
if the union wants an arbitration for something, and i 
asked him to take care of it. 

Q What did he say? 

A Mr. Corletta or-- 


Mr. Corletta. 
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A He asked me where the ship was and I told him 
it was in Spain or coming into Spain, and he told me it 
would be best if the arbitration was after the ship arrived 
in the States. He was not worried about the arbitration, 
nor the unions, after the ship arrived in the States. He 
was not worried about a strike because he had a smart 
attorney and he could handle it. 

But he was worried about the ship in Spain. If 

the union pulled a strike in Spain he could not handle it. 

Q Why couldn't he handle it? Did he say why he 
couldn't handle it? 


A Someone called me and said the arbitration was 


called for-- 


Q Stay with your conversation with Mr. Corletta, 


Did he say why he couldn't handle it in Spain? 

A He said he couldn't handle it. 

Q Did he say why he could handle it in New York 
or how he was going to handle it in New York? 

A le said he had a very smart lawyer who handles 
these things. 

I have told you before it is not--it is no 

eedret to me -it te nething uonatural that the buyer handle 
it. 


Didn't you tell Iir. Corletta at that time that 
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if there was going to be any problem we can cancel the 
contract? 

A At that time? 

Q Yes. 

A No. At that time on the phone? 

Q Yes. 

A I don't think so because I did ask for a meeting 
with him. I had Levine and myself on the phone, the three 
of us, and I asked for a meeting, and he said it was not 
important that we have one and I don't think on the phone I 
asked him to cancel the contract. 

Q You then spoke to Mr. Simon? 

A I'm not sure I spoke to Simon first or Corletta. 
I spoke to both of them. 

Q In any event, Mr. Simon told you the arbitration 
was going to be on February 8th? 

A Simon called me back and I don't know whether he 
spexe to the union or spoke to Mr. Kheel, but he came back 
and said it was not within 24 hours, that we were worried 
about, but that it was going to the be 8th, and David would 
be back by then. 

Q And the ship would be in? 


A That was not my problem. 


Q You thought that was Corletta's problem? 
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A David was going to be back, I fulfilled what 
David asked me to do. 

Q Mr. Corletta told you to get the arbitration 
postponed until after the ship came back? 

A ship should be out %f Spain, yes. Corletta 
said that. 

of Spain or back in New York? 
of Spain. If it was on the high seas he 
was not worried. 

Q You finally had your meeting with Mr. Corletta 
prior to the arbitration. I think it was on February 4th. 

A On the Thursday before the arbitration. The 
Thursday before Monday of the arbitration. 

Q Is that the only time you met with him after 
you saw the Pilalas letter? Was this the first time you 
met with him? 

A After I saw the Pilaias letter? 

Q The January 13th letter. 

A Yes. 

Q You had not met with him in that intervening 
period? | 


A No. 


Q Where did that meeting take place? 


At the Vantage office. 
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Q At that meeting-- 
THE COURT: The date is what? 
MR. SOVEL: February 4th. 

Q At that meeting-- 


A I have no reason to doubt February 4th. I know 


it was the Thursday before the Monday of the arbitration. 


I can remember the exact date. 

Q At that meeting, isn't it true that Mr. Simon 
said the union was going to be seeking an injunction? 

A Mr. Simon said he believes that the union might 
go for an injunction, 

Q And he had been told that by Mr. Phillips? 

A No. He didn't say that. 

Q Did he say how he knew? 

A No. 

Q In the course of that meeting you, in effect, 
told Mr. Corletta it was his responsibility to take over 
the arbitration? 

A He told that to Mr. Lang and Mr. Corletta, and 
Mr. Cohen told that to Mr. Corletta and Mr. Lang. 

What was your reply? 
No. 
Wasn't it a little more articulate than that? 


Yes. 
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Q Was it a pleasant meeting? 

A It was a very cold meeting. Mr. Lang--it was 
the first time we met Mr. Lang. 

MR. KLEIN: Objection to the characterization 
of the meeting. 
THE COURT: Overruled. 

A (Continuing) It was the first time we met him 
and he was a very cold man. Mr. Lang was very formal, and 
when Mr. Simon cuid he believed that the union might go for 
an injunction Mr. Lang said no, that would be impossible 
because of the antitrust and Mr. Someck believed it would 
be antitrust. 

Q We have been through this and it is not responsi 
to my question. 

A I'm sorry. What is the question? 

Q In the course of that meeting didn't you offer 
to cancel the contract? 

A I'm not sure. I don't believe I did. I know 
at different times I did. I'm not sure if it was that time 
or not. I'm not certain. 

THE COURT: We are going to take a short re- 
cess now. I am going to adjourn a little early. I have 
an immigration matter that is scheduled for 4:00. If there 


is any teriffic reason I can delay that for a few minutes, 
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otherwise I would adjourn at four this afternoon. 
We will take a recess now. 

(Recess.) 

MR. COHEN: I would like to describe the follow- 
ing exhibits that have been marked for identification. 

Exhibit 59, a two-page telegram on one Xerox 
page from Vantage to Commerce marked "received 2/9/71." 

Exhibit 60, a one-page letter from Commerce to 
Vantage, dated February 23, 1971. 


Exhibit 61, a one-page letter Commerce to 


Vantage, dated February 24th. 


Exhibit 62, a one-page Commerce to 
Vantage, dated March 4, 1971. 

Exhibit 63, a one-page Vantage to 
Commerce, dated March 5, 1971. 

Exhibit 64, a one-page letter Commerce to 
Vantage, dated March 5, 1971. 

Exhibit 65, a one-page Vantage to 
Commerce, dated March 8, 1971. 

Exhibit 66, a one-page letter with Telex and 
typed version of the Telex attached, dated March lz, 1971, 
from Vantage to Commerce. 

Exhibit 67, a three-page letter from Vantage to 


Comnerce, dated March 15, 197i. 
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Exhibit 68, a two-page letter from Vantage to 
Commerce dated March 31, 1971. 


Exhibit 69, a one-page letter from Commerce to 


Vantage, dated April 2, 1971. 


Exhibit 71, a twu-page letter from Commerce to 
Vantage, dated February 10, 1971. 

Exhibit 72, a one-page letter dated February 12, 
1971, from Commerce to Vantage. 

(Recess.) 

MR. COHEN: For the record, Exhibits 59 through 
69 for identification and 71 and 72 for identification, 
have now been identified on the record, your Honor, during 
the recess. 

Commerce moves, I think at the consent of both 
parties, that these be admitted into evidence. 

THE COURT: That was 59 through 69 and then 
Commerce 71 and 72? 

MR. CCHEN: Which constitute the post contractual 
communications between Commerce and Vantage. 

THE COURT: Is there any objection? 

MR. SOVEL: No objection. 

MR. KLEIN: No objection. 

(Commerce Exhibits 59 through 69 and Exhibits 


71 and 72 received in evidence.) 
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BY MR. COHEN: 


Q Do you recall testifying at the arbitration 
proceeding between Commerce and Vantage during several days? 
A I remember testifying. 
Q I am referring now to pages 509, 510 and 5ll 
of the transcript. Were the following questions asked and 
answers given by you: 
"@ Where was the meeting held? This is re- 
ferring to the meeting of February 4th. 
"A Vantage's office. 
"Q Do you remember who was present? 
"A We met Ir. Lang. 
"Q For the first time? 
The first time. 
Do you remember what you said at that 
meeting? 
"A We found out we had enemies." 
Do you recall so testifying? 
I remember he was very cold and hostile. 
(Reading: ) 
"Q Tell us what was said. 
"A We came and asked for help in the arbitra- 
tion. We were not prepared. We didn't know what was going 


on. We had no idea of what we should do in the shipping 
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industry. Mr. Lang, out of left, said that the arbitration 
is ours. We were then very unhappy. I asked at that time 
why couldn't they take the ship in New York since Mr. Cor- 
letta said when it gets to New York he and his attorney 
would have no problem with it and we would pay all expenses 
for the ship from New York to the Gulf port and the money 
for the shipyard, and we would put all that in escrow. it 
would make it very simple. We had no problem because at 
that time I believe Mr. Simon mentioned that he had spoken 
to the union again, Mr. Phillips of the union, and that 
‘they probably would be seeking some sort of injunction, 
and so I was very anxious to try to close in New York with 
the money for costs in escrow." 

Do you remember so testifying? 


A That was right after the meeting at Corletta's 


office. This time it is four years later. That is probably 


Closer. I don't remember the exact words you are taiking 


about. 
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MR. SOVEL: We can agree, Mr. Cohen, 
this is the official transcript of the hearing? 
MR. COHEN: No doubt about it. 


THE WITNESS: No doubt about it. 


MR. COHEN: That isn't the end of the answer. 


*MR. KLEIN: There is a continuation of the 
answer. 

MR. SOVEL: It is just a long answer. I will 

be happy to read it. 
Continuing the answer. 

"Mr. Lang said that at the time of the taking 
of the NMU crew off and at the time of putting their 
crew on was too close and all we had to do was to 
get the ship to the gulf port and we would have 
no problems. Mr. Corletta then suggested that 
all the union probably wanted was some payments to 
their various funds and we should go to the union 
and try to settle this and relieve ourselves of 
the arbitration and any problems that we might 
have. One of us, I think it was Mr. Simon, 
called the NMU and made an appointment for Friday 
afternoon on" and then I will discontinue reading, 

unless you want me to read further. 


MR. KLEIN: No. 
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THE WITNESS: I think I did pretty good. 


You think it's pretty accurate both now and 


Pardon? 
MR. SOVEL: Strike that. It doesn't matter. 
The next day you went to the union -- 
A Friday, yes. 
Q You met in the union conference room. The 
union hall was then at 36 Seventh Avenue? 
A I don't know the address. It was on Seventh 
Avenue. It was a big room. 
Q What was said in that meeting with respect to 
payments to the pension and welfare fund, if anything? 
A Well, I asked if we could make payments to 
the pension and welfare fund and Mr. Barisic said, “It's 
more than I know and it won't be necessary because Vantage 
can take the ship." 
Q Did you say payments to the pension and 
welfare plan or just payments? 
A Payments or payments to the funds. I was try- 
ing to repeat what Corletta had told me the day before. 
Q You said, "Can't we make some kind of payment?" 
A "To the funds." 


Q You are sure you said, “To the funds"? 
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How I described the funds? 
Are you sure you said "To the funds"? 

A I can't be sure of this exact word. I know 
what we were talking about, yes. I know what we all were 
talking about. 

Q You were told that he didn't have enough money 


to make that kind of payment? 


A It wasn't said that way. It wasn't that way 


Q What did he say, there wasn't enough money in 
the world or there wasn't enough for this -- 

A No. 

Q Or you didn't know how much was involved? 

A Mr. Barisic said, “It is more than I think it 
is to the funds. It is more than I think it is, but it 
isn't necessary since Vantage cannot take the ship. During 
this time Barisic and you knew Vantage could not take the 
ship. 

MR. SOVEL: I move to strike the answer to the 
question. It is not responsive to any question and it 
is also not correct. 
THE COURT: I will strike it. 
Q The union stuck to its position that it was 


going to go through the arbitration at that meeting? 
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? 


A Yes. The union would not -- I believe Mr. 


Cohen asked for a delay in the arbitration and the union 
refused to delay it. 

Q Was any reason given for the refusal to agree 
to a further delay? 

A Yes. 

Q What was that reason? 

A That we might sell the ship in between and 
David Cohen said he would give his word that we would not. 

Q And Mr. Cohen was told that no one was going 
to rely on any oral word on the sale of the ship? 


A I am not sure of those words. It was turned 


Q The arbitration went ahead the following 


Monday, which was February 8. That's your recollection? 
A I wasn'tat the arbitration. There was an 
arbitration I believe the following Monday. 
Q And the following day there was an application 
for a temporary restraining order in court, if you know? 
If you don't know -- 
A I thought that Kheel was the one that stopped 
us from -~ was their a temporary restraining order: I am 
not sure. 


Q After the arbitration did you make any further 
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contact with Mr. Corletta? 

A After the arbitration? 

Q Yes. 

A Many times. 

Q When was the first time? 

A I think I testified that after the arbitration 
and before Wyatt we went up to Corletta's office. 

Q Did you offer or suggest that the contract for 
the sale be canceled and that you just sell the ship to 
s omeone else? 

A I offered that the contract be canceled, but 
I don't think I offered that until after much later in the 
game when we couldn't -- we gave up trying to do something 
with Vantage. I believe it was much later. I don't 
believe it was this early part. I still thought we -- 
I thought Vantage could take the ship. I believed the 
SIU could allow them to take it with a sister company. 


I believed there was many ways *O doing it. 


Q And the ways that you were trying to work out 


with Vantage -- 

A Not at this meeting. This is the meeting that 
was before Wyatt where Mr. Ellis was at the meeting and 
Mr. Ellis was very hopeful at this time that they would 


win in front of Wyatt and that there would not be any 
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injunction. There was another meetin; after Wyatt. 

Q You were attempting to work out with Mr. 
Corletta some way that the ship could perform the charter? 

A That's when Lang was at the meeting, but that 
wasn't when Ellis was there. 

Q By the way, going back to your meeting of 
February 4 with Mr. Corletta in his office, isn't it true 
that it was at that day that he had entered into the charter 
for the -- the so-called charter? 

A I don't know anything about it. If they did 
I don't know. 

Q Now, your efforts with Mr. Corletta to find a 
way in which the sale could go through and be operated 


either by Commerce or by another corporation for Vantage 


were thwarted by the SIU, were they not? 


A Were stymied by the NMU injunction. 

Q Well, didn't you try to work out a way that the 
vessel could be operated with an NMU crew crew? 

A Yes, but you had this law -- this -- I forgot 
what they call’ it, a shipping law, this broad -- 

Q Didn't you discuss a chartering arrangement with 
Mr. Corletta? 

A We asked for a chartering arrangement for which 


he would have to have an SIU crew, he could not have a 
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separate company. 

Q He was told and he communicated to you that 
the SIU would not permit him to engage in such an arrange~ 
ment? 

A He told me that his contract with the SIU would 
not allow it. I can't say he was actually told, I didn't 
hear it. 

Q Did you ever meet with the SIU people? 

A I did, yes. 

Q And what did they tell you about this? 

A They told me they could not allow Corletta to 
form a subsidiary or a separate corporation to operate the 


ship as an NMU. Their contract would not allow it and 


they wouldn't stand for it. 


Q Now, there came a time when you attempted to 
have -- to charter the Barbara yourself, to operate it -- 
to enter into a charter for its operation independent of 
Vantage? 

A You have to put it in the right perspective. 
I asked for charters. I took the charter that we could 
get and the ship and went to my lawyers and said, “Now 
with this can we now get the hoat released somehow -- or 
the ship released?" 


i 


You understand we are not to call it boat. 
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Can we now get the ship released and somehow 
do something with it?” I couldn't just go ahead and do 
it. 

Q And at that point or comewhere along the line 
there I believe you testified that you had dispute with 
Vantage over your efforts to -~ 

A I had a dispute with my own attorney. I wanted 
to go ahead and do it and he said I couldn't because of a 
contract that I had with -- 

Q Did he tell you why you couldn't do it? 

A The contract with Vantage said that I can't 
and the injunction with the NMU said I can't deliver to 
Vantage and the contract to Vantage said I can't deliver 
to elsewhere. 

THE COURT: That you were talking akout 
abandoning the contract with Vantage and selling to another 


purchaser. 


THE WITNESS: The contract to NMU had to be 


without charter and if I abandoned th contract my attorney 
told me -- or chartered the ship or I couldn't deliver 
it without charter, the Vantage would have a real suit 
against us and we would lose. 

Q I don't fully follow that. Is it your testi- 


mony that Mr. Cohen told you that under your contract which 
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you had signed with Barbara -- with Vantage for the sale 
of the Barbara, that if you attempted to sell the Barbara 
elsewhere you would be in breach of that contract? 

MR. COHEN: I object. You are trying to 
restate -- is that a new question? 

Can you read the first few words back? 

THE COURT: Let's read the whole question. 
Let's get oriented. 

No, let's start again. 

Yesterday you testified about getting word of 
a possible sale to Avon. Do you remember that? 

THE WITNESS: Right. 

THE COURT: Was that the occasion for your 
dispute with Mr. Cohen that you are now speaking of? 

THE WITNESS: Yes. We went to the NMU at 
that time and we asked if they will lift this injunction 
so we can offer the ship to Vanvage without the under=~ 
taking because I thought that Vantage would turn it down 


and then the ship would be relased and then we could sell 


it, or take it out on charter, because the contract with 


Vantage was that they had the right until I believe exactly 
April 4 -- after March 3lst to either call or not call for 
the ship. So we couldn't do anything until April 4. 


As long antage could not take the ship because of the 
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injunction we felt that we had to -- that the union 

should have worked with us, the NMU, and allow us to offer 
the ship without that injunction. The ship value had 
dropped. Vantage could not have taken that ship, could 
not have borrowed the money on it, could not have produced 
a large enough -- 

THE COURT: I think you told us about that 
yesterday. 

THE WITNESS: Yes, I did. 

I just wanted to explain what was going on 
between myself and my lawyer at the time because we were 
hurt. 

THE COURT: Let's get back to the question. 

My question, Mr. Nathanson, was this: 

Is it your testimony tha* Mr. Cohen had advised 
you that the contract which Commerce had with the Vantage 
for the sale by Commerce to Vantage of the Barbara would 
be violated if at that point in time you had sold the ship 
‘to somebody else? 

A Yes. 
Q But at that time you had not tendered the 


ship to Vantage? 


A We tendered the ship with that undertaking, 
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And they had refused? 

To take it with the understaking, yes. 

THE COURT: You had tendered it you say with 
the undertaking? 

THE WITNESS: By order of the -- the judge said 
that we could not offer the ship without this undertaking 
and we tendered the ship to Vantage with the undertaking. 

THE COURT: Asking them for the undertaking. 


THE WITNESS: Asking them for the undertaking, 


THE COURT: But under the contract they were 
not required to give the undertaking, were they? 

THE WITNESS: There was no mention made either 
way in the contract. 

THE COURT: Right. 

THE WITNESS: And Vantage didn't take it 
or didn't have to take it until the 4th of April. They 


¢ 


didn't have to answer us as a matter of fact. 


THE COURT: The 4th of April, was that a date 


mentioned in the contract? 
THE WITNESS: Yes, it is mentioned in the 
contract. 


THE COURT: And that was what, the closing 
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THE WITNESS: The last day they had to answer 
4s about whether they would take the -~- here. 
The Avon offer that we were talking to -- 
THE COURT: Excuse me just a second. 
Under Paragraph 6 of the contract it is 


provided that the vessel is to be delivered on or before 


February 28, 1971. Is that right? 

MR. COHEN: To the Port of Mobile. 

THE WITNESS: And then we have time to do some 
work on it. 


THE COURT: Oh, to a port, to the Port of 


Mobile, and it says in the event of transfer of title of 
said vessel is delayed for reasons beyond the control of 
the seller, or if there are repairs at the seller's account 
so the vessel is not ready for transfer on or before March 
31, 1971, the buyer shall have the right to cancel no later 
than April 4. 

What was the idea, that the closing would take 
place on or before -- 


MR. COHEN: March 31. 


THE COURT: On or before March SL. Let's 


suppose that -- I mean, let's suppose there was no reason 
for delay, the vessel was in Mobile by February 5 and 


it didn't need repairs. When was there to have bewn a 
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closing? 

THE WITNESS: It had to go through a Coast 
Guard inspection which requires this. It can't be 
delivered immediately. 

MR. COHEN: Well, the contract contemplated 
a closing approximately around March l, really, but the 
vessel could be delivered not later than ener 28 and 
I don't mean to speak for both parties, but the vessel 
some time during the month of March -- 

THE COURT: That's right, on or before 
February 28 was to be the delivery to the selected port, 
so you are saying that you would interpret it as providing 
for a closing about March 1] with some qualification. 

MR. KLEIN: Your Honor, not to get into it, 
there was some question of repairs. 

THE COURT: After the preliminary injunction 
was entered by Judge Frankel and everybody was into the 
month of March, now, were the parties operating on the 
theory that the transfer of title was being delayed for 
reasons beyond the control of the seller? 


MR. COHEN: When you say the parties, Vantage 


and Commerce were operating under different premises. 


Commerce was operating on the premise that Vantage's 


failure to take the vessel was either a breach by it or, 
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in the alternative, that the injunction was a reason 
beyond the control of the seller prohibiting delivery 
which in that event meant that we had to hold the vessel 
at least until the April 4th date. 

THE COURT: In other words, you felt that it 
might be that Vantage had breached, but you felt that also 
it might be that Vantage had not breached and you were 
still bound by the contract until -- until when? 

MR. COHEN: Until April 4, presuming that the 
cancelation was exercised. 

THE COURT: Could Vantage just keep the thing 
open after April 4? 

MR. COHEN: What happened, your Honor, and I 
believe there is an exhibit, is that Vantage on April 1 
did not cancel, but sent us a written notice demanding 
as alternative relief in the arbitration a delivery of 
the vessel in accordance with the contract. That is what 
made the stipulation of May 16 -- May 26 something that we 
had to obtain in order to make it clear that a sale would 
not be a violation on our part. 

THE COURT: Okay. 


MR. COHEN: I will say this Vantage was repre~ 


sented by counsel and it had its own separate interpret~ 


ations of those contracts. 
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THE COURT: Okay. 

Q Mr. Nathanson, in the interim after the argument 
before Judge Frankel you said about trying to get an 
alternative use for the vessel so that it would not have 
to lay idle in Mobile. 

ae Before the argument? 
Q Pardon me? 
Before the argument? 
No. After the argument. 
After the argument. 
Is that correct? 

A Yes. 

Q At that point you got into a dispute with 
Vantage about your efforts to seek a charter for the 
vessel? 

A We couldn't reach common grounds. 

Q What do you mean by that, that we couldn't 
reach commound? 

A Well, the best thing, as I told you, would be 
that they give us $2,700,000 and then go ahead and sue the 
NMU? That would be the best thing for us. I am sure 


that they felt the best thing would be that we both go sue 


the NMU together and neither one put up money. You know, 


we have to start with that. 
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Didn't you have -- 
And come in between. 

Q Didn't you have the situation develop where you 
felt that Vantage was interfering with your efforts to 
charter the vessel? 

A Yes. When we had our discussion with SOCAL, 
the three-way conversation, there were threats of suits. 
SOCAL threatened to sue Vantage. 

Q And Vantage threatened to sue you if you took 
the charger. 

A There were threats of suit and I claimed the 


game thing, whether there were suits either way, because 


Vantage said if they sued we would hold you responsible, 


so to me it was the same thing. 

Q And it was that incident which led to the 
sending of the letter of March 12, 1971 which is Exhibit 
57 in evidence, a letter from Commerce signed by Mr. Cohen 
to Vantage? 

THE COURT: Is that a question? 
MR. SOVEL: Yes. I am asking him if that's 
the incident which led to this letter. 

A I haven't read the whole letter, because as I 
remember it, without reading the whole thing, it was that 


there was a day or two in between when we asked for the 
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SOCAL charter and Mr. Levine had to go up to Vantage's 


office. I believe Corletta was not there, but spoke 
to Levine from New Jersey or Lang was not there, but some- 
one had to talk to him and by the time Levine got to the 
okay on it and by the time we got back to him enough time 
had passed where the value of the ship kept decreasing to a 
point where SOCAL didn't want it any more. 

THE COURT: Now I am not clear. I thought 
you told me that you did get a clearance from Vantage to 
have an alternative operator operate t...5 for SOCAL. 


THE WITNESS: No. We got clearance from 


Vantage at this time that we could use another operator 


and we can operate the ship and take the SOCAL charter. 
THE COURT: I think Mr. Cohen was asking you 


if some threat to sue by Vantage -~- 


THE WITNESS: Mr. Silver. 

THE COURT: Mr. Silver was asking you if some 
threat to sue by Vantage wasn't the thing that led to the 
March 12 letter, so I don't -- I am trying to get clear 
on when there was a decision to sue and when there was a 
clearance by Vantage. 

THE WITNESS: No, I think what led to this 
letter was the delay in getting the clearance in Vantage. 


I think it took a couple cf days before Vantage cleared 
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the SOCAL charter for us and during that time SOCAL turned 
around and said, “No, now we don't want it.” 

Q And you were threatening to sue Vantage over. 
that incident? 

A Pardon? 

Q You were threatening to sue Vantage because of 
that incident? 

A I would have to read the letter much more 
carefully without talking to you if you would like me to 
say that. 

Q Take a moment. 

A I am not sure if that letter says anything like 
that Mr. Sovel. If you want to read it, you will have to 
do it. I don't think it says that which you say. 

Q In any event, the letter which is Exhibit 67 in 
evidence was received in response to that and that's the 


letter from Mr. Corletta that begins "Tt is a matter of 


extreme annoyance to have to reply to your poison pen 


letter of March 12, 1971." 
THE COURT: Do we have a question? 
MR. SOVEL: Yes. 
Q it's a question that this letter was received 
in reply and he is looking at it and I am going to ask 


him a couple of questions on it. 
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THE COURT: Okay. 

A The letter says a lot. I won't 

Q All right, rather than go through it word by 
word, your Honor, I just wish for purposes of one of the 
issues that is raised in this litigation that this letter, 
signed by Vantage, which makes specific reference to the 
fact that Vantage's position is that it was not bound by 
Judge Frankel's injunction, that only Commerce was and 
that relates to one of the issues raised in one of the 
recent briefs. 


MR. KLEIN: Respectfully, your Honor, I would 


hope that you would have -- we would have an opportunity 


to give testimony'on that and the letter would be read in 
context. 
THE COURT: All right. 

Q You had told Mr. Miller to write a letter to 
the union with respect to getting a letter from the Union 
that it would not take any action against Northeastern 
Petroleum's facilities 

A No. 

Q Tell me what happened with respect to that. 

A I remember discussing it. I know that North- 
east was interested in buying the ship. I know I talked 


to David Cohen. I know I saw that letter that Charlie 
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Miller had written, but I personally didn't ask Charlie 
Miller to write that letter. 

Q What was Mr. Miller supposed to be asking of 
the union? 

A I don't know. I wasn't happy with tie letter. 
That's why I called myself and went up to the union. 

Q What did you understand that Northeastern 
Petroleum wanted in the form of an assurance from the 


union? 


I knew what Northeast wanted. 


= 
Q 


what did they want, tell us. 

A They wanted to make sure that the union didn't 
bother them in any way, whether it was strike or what have 
you, any action against facilities in the United States 
here if they take a ship for foreign use. 


Q They wanted assurances that they would not be 


picketed? 

A That their facilities in the States would not 
be bothered in any way. I used the word strike, picketed 
or whatever. 

Q And you were not satisfied with Mr. Miller's 
letter because Mr. Miller's letter was not specific in 
referred to -- 


A No. 
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Northeastern Petroleum's facilities? 
No. 
That's correct. 
No. That's not the reason I was not satisfied. 
Why were you not satisfied? 


It didn't show the urgency and the cry that I 


Q Does this letter ask for an assurance that 
Northeastern Petroleum's facilities will not be picketed? 

A No. It says a foreign flag company. 

What does it say with respect to picketing? 

A "This letter will serve to confirm our telephone 
conversation today. As I indicated to you, our client, 
Commerce Tankers Corporation, is now negotiating with a 
foreign flag company for the sale of the vessel Barbara. 
The foreign flag company has requested a written statement 
from the National Maritime Union that in the event of a 
transfer of the vessel Barbara to the foreign flag company 


for operation under a foreign flag, the National Maritime 


Union will have no collective bargaining rights by virtue 


of existing agreements and will not attempt to assert any 
such rights by collective bargaining or otherwise on the 
basis of any existing agreement.” 


Is there any reference there to picketing of 
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Northeastern Petroleum's facilities? 
A Any collective bargaining rights is the way 
he used it and I said it didn't cry out enough. 
Q Okay. 
Now, you had a meeting in the offices of Mr. 
M:. Shannon Wall, who was then the secretary-treasurer of 
the National Maritime Union, at which Mr. Wall was present, 
Mr. Barisic was present and I was present. 
THE COURT: When was this? 
Do you recall when that meeting was? 
I remember the meeting, yes. 
Q Do you recall when it was? 
A I remember telling you it was before the end of 
March, before Vantage was supposed to release that ship. 
I know it was before that time. We were negotiating with 
a company called Avon to buy the ship at that time and we 
were trying to get a release from Vantage. 
Q At that time you asked the NMU to waive the 
injunction proceeding, the injunction? 


A I asked NMU that we be allowed to offer the 


ship to Vantage without requesting Vantage to take this 


undertaking. 


Q Were you not told, amony other things, that 


since an appeal was pending that the union would look 


